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The IVA Puts on a Sale 
—And Utilities Do the Selling 


The blast of trumpets in the Tennessee valley has 
evidently created an appliance-conscious public 
with some very interesting results. 


By PAUL SEVERANCE 


HERE have been some amusing 
Tx illuminating incidents that 
have marked the first year’s 
progress of the government experi- 
ment in the Tennessee valley. That 
some of these should have rebounded 
to the very lucrative advantage of the 
Big Bad Wolf of private-owned utili- 
ties may appear paradoxical. Upon 
closer examination of results through 
causes, the development is seen to be 
a very natural progression. The sur- 
prising feature is that here, between 
such extremes of economic theories, 
there is a certain undeniable compat- 
ibility of interests. 
One of the most conspicuous ex- 
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amples in illustration of this point has 
developed through the introductory 
sale of electrical appliances. Low- 
priced appliances, almost as essential 
as cheap power, are a condition pre- 
cedent to the success of the TVA; for 
cheap power hinges ultimately upon 
the expansion of volume to justify 
low rates, and volume can only be 
achieved through extended adaptabil- 
ity for the use of power. 

The drive for the sale of appliances 
was therefore one of the first major 
features of TVA activity. This was 
marked by the establishment, in Chat- 
tanooga, of the executive and sales 
offices for the Electrical Home and 
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Farm Authority, this location being 
picked for its geographical advantage 
as a central point of distribution. 
And odd as it may seem, through the 
complications that arose it has been 
the privately owned utilities through- 
out the valley that have made this 
campaign a complete success—this, 
both to the emphatic gratification of 
the TVA and to the utility companies’ 
financial profit. 


A COMPLETE appreciation of this 
unforeseen development requires 
a preliminary understanding of con- 
ditions that were responsible for the 
general results. 

The TVA made its entrance to the 
valley with a blast of trumpets. It 
is doubtful if any general program in 
the past has ever been so widely 
heralded. A barrage of publicity pre- 
ceded the attack. The President’s pro- 
posal, the authorization of Congress, 
the appointment of the board, the ex- 
planations of the various phases of 
the gigantic plan, and the concomitant 
expressions of approval and of pro- 
tests spread themselves through col- 
umns and columns of newspapers and 
magazines. And the program is such 
that it lends itself to the imagination. 
It is impressively dramatic. Here a 
much maligned, and frequently guil- 
ty, ogre of a Power Trust was cast 
as the villain and left to tug at his 
mustache while the cohorts of New 
Progress marched around the trem- 
bling walls of an electrical Valhalla. 

The inevitable, and desired, re- 
sult was the creation of a decidedly 
appliance-conscious public. They 
dreamed fair dreams of the demise 
of drudgery. Electrical power was 
to be so cheap no one would trouble 


to turn off the lights. Everything 
would be done by the pressing of a 
button. While more-than-contented 
cows chewed their cuds complacently 
to the merry clicking of the automatic 
milkers, appliance washers would do 
the dishes and pa wouldn’t have to 
fire the furnace any longer for homes 
would be kept pleasantly tropical 
through the winter with electric heat. 


——- resistance, in the vernacular 
of the trade, was knocked virtu- 
ally cockeyed. The question was to 
be no longer a problem of “selling” 
but of selecting those buyers whose 
credit ratings or jobs justified the 
risk; this, and the means of getting 
quick enough deliveries to keep pace 
with the demands. 

The first step toward this full or 
partial realization was the introduc- 
tion of an electrical refrigerator 
which, according to TVA restrictions, 
must be marketed at retail at not more 
than $80. Unfortunately, or fortu- 
nately—according to your interests, 
appliance manufacturers were not 
quite ready for this innovation. There 
were no refrigerators of standard 
model that could be sold at this figure 
and maintain a gratifying range of 
profits, a feature which, for some 
strange reason, a great many of the 
appliance dealers had completely over- 
looked. 

So boxes that were designed to sell 
at from $108 to $116 were thrown 
into the market at the $80 price. The 
more alert manufacturers, with an 
eye to the future sale of their 4-foot 
boxes, began to camouflage this model. 
Minus camouflage it would again be 
sold at the previous scale of prices, 
once the market had been supplied 
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with a cheaper box that was designed 
by the manufacturer to come within 
the $80 range. 

Sales set off briskly. But oddly, 
through some whim of circumstance, 
it was the power companies, the ac- 
knowledged foes of the TVA, that 


‘ took the campaign by the heels and 


went galloping off to victory. The in- 
dependent dealers and distributors 
scratched their heads and spread their 
eyes as they watched utility sales go 
piling into records. 


B” it should be explained in this 
connection that the sale of a 
good many thousands of appliances in 
the valley did not drop into the laps 
of the complacent and resigned utili- 
ties. It was a test of sales alertness, 
of vigorously planned campaigns, and 
hard hammering through their adver- 
tising columns. And it also should 
be recognized that the power compa- 
nies had a distinct advantage over 
their competitors. They were work- 
ing for power load. 

To justify their own rate reduc- 
tions, which in some cases had al- 
ready been made effective through 
contract agreements with the TVA, 
greater volume was essential. Then 
too, and this is a point that has its 
own significance outside the valley, if 
rates are low they rather take the 
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teeth out of all this clamor for rate 
reduction through a supply of govern- 


ment power. Unless there is a strik- 
ing contrast, Mr. Average Citizen is 
not going to be stirred out of his 
habitual lethargy. 

In a single day, setting out on a 
30-day campaign, the Georgia Power 
Company sold 800 units. In the 
course of the drive their total reached 
5,596—not waffle irons and dollar 
toasters, but ranges, refrigerators, and 
electric water heaters. 


} pre parallel with this effort, 
the Tennessee Electric Power 
Company placed its entire force be- 
hind a 10-week drive. All employees, 
aside from those on the selling force, 
were offered a $5 bonus for every 
prospect whose name was turned in— 
providing, of course, that the lead re- 
sulted in a sale. To stimulate activity 
beyond their own field of contact, a 
prize of $5 was also offered to each 
independent dealer on every sale of a 
major appliance reported to the power 
company for connection during the 
period of the campaign. Power com- 
pany advertisements extended the co- 
Speration of listing independent deal- 
ers at the bottom of all copy. 

The results, through this exertion, 
rounded up through the sales of the 
Tennessee Power Company alone, al- 


of their pleas, who place their protests in the path of the 


q “Coat dealers, ice dealers, regardless of the personal equity 


extended use of electrical power are simply taking the posi- 
tion of the one-time advocates of the kerosene lamp. Util- 
ity chiefs who refuse to concede that there may be in this 
TVA program a germ of progress, that applies even to 
their own advantage, had better ask themselves if they are 


not equally blind.” 
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most 7,000 units. In round numbers 
these were divided as follows: 4,500 
refrigerators (this includes all mod- 
els), 1,500 ranges, 750 water heaters. 
And carried in their wake was a very 
gratifying volume of washing ma- 
chines, ironers, and assorted small 
appliances. All told, the volume sale 
of the larger units equalled one fourth 
of the number of electrical appliances 
that had been sold by this company 
during the past twelve years. 

In Birmingham the Alabama Power 
Company did not partake so vigorous- 
ly of the spoils. There the TVA had 
been defeated and there had been no 
stimulating reduction of service rates. 
A short drive was put on that rang 
the bell to the tune of about 500 appli- 
ances. But the spirit wasn’t in it. 


| Sapraantge-pner by the increasing vol- 
ume of sales throughout the val- 
ley, manufacturers, too, “got hot” and 
began to send special sales forces into 
the territory. Chattanooga became a 
Mecca for sales conferences, demon- 
strations, test programs. Westing- 
house introduced its “magic window” 
with a tinfoil disk on the glass which 
the curious spectators pressed and 
made things begin to happen inside. 
Out of Atlanta, Edison General Elec- 
tric Appliances placed a special sales 
force in the field which was perhaps 
the first to be especially trained to 
place an entirely new emphasis upon 
their selling methods. This emphasis 
was in complete harmony with the 
TVA ideas and laid special stress on 
new points of factory aides and the 
introduction of codperation devised 
to assist the distributor and make it 
possible for him to carry the line of 
TVA approved appliances at the closer 
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profit margin necessary to keep retail 
prices within the stipulated range. 

Further supporting this general 
campaign, W. T. Christy, sales man- 
ager for this company for the south- 
ern field, produced a “show” that 
toured the valley. Through the me- 
dium of comedy a story was put 
across to illustrate the striking con- 
trasts between old methods and the 
modern comforts and conveniences 
made possible through the extended 
use of electrical appliances. Salesmen 
throughout their territory herded 
their “prospects” in to see the produc- 
tion and in many of the larger cities 
theaters and auditoriums were packed 
to their galleries. 


S° though sales progressed at a 
merry canter, here and there was 
raised a protest. Distributors and 
dealers, it seemed, had begun to look 
about for profits. The general idea 
of mark-up was at least 15 per cent 
in the wholesale field, while 38 and 5 
seemed to be agreed upon as rock bot- 
tom in the retail trade. 

It wasn’t in the cards. Not on 
these “sales.” So the protestations 
became more and more articulate. 
Power companies, it was pointed out, 
were taking an unfair advantage. 
Very naturally they would sell appli- 
ances—if there wasn’t any profit. In- 
dependent dealers could not survive 
under such mark-ups. They deserved 
consideration. Weren't they working 
for the power companies, too? Didn't 
every sale they made mean additional 
“load” for the utility? 

There was undeniably some equity 
in their stand. In Georgia this op- 
position went so far as to seek to 
restrain the power company from the 
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Utilities Must Out-progress the Progressives 


“.  . wright or wrong, we are facing a very definite reality. 
And playing at ostrich is a poor defensive. If private initiative in 
business is to be permitted to survive its success will come through 
no reactionary measures but through out-progressing the progres- 
sive, in adopting those features that are proved to be sound and 
grafting them on to the sturdy stalk of individual hardihood that 
has characterized American progress since the days of the pioneer.” 





sale of appliances through court in- 
junction. A delegation, representing 
themselves as the voice of more than 
a hundred distributors and dealers, 
made the pilgrimage to Chattanooga 
to lodge complaint. There was con- 
siderable talk of forcing the utilities 
to desert the field and to report all 
prospects to the independent compa- 
nies. 

Power company executives respond- 
ed, mildly in most cases. They were 
rather on a hot spot. It was injudi- 
cious to fan the antagonism of the 
independents whose sales of appliances 
were a valuable aid in building up that 
all-important volume. They pointed 
to their own codperation. They in- 
sisted that sales psychology had 
proved repeatedly that the more the 
competition the greater the volume for 
all. They gave illustrations where 
the utilities had withdrawn from the 
selling field and the volume of sales 


in the locality immediately flopped. 
As a point of self-preservation, they 
explained, it was necessary to maintain 
this volume. It was obviously to the 
interests of the TVA that the utilities 
continue this activity. 


A’ TVA headquarters executives 
also explained and pointed to 
the gay horizon—but stood firmly by 
their guns. TVA, they said, was 
making no effort to set profit margins. 
All that was insisted upon was that 
specified low-priced appliances must 
be supplied for the trade. It was the 
very heart of their program. A new 
day had dawned in electrical mer- 
chandising. Volume must be consid- 
ered as the stabilizing factor. To 
boost prices arbitrarily simply because 
the independent dealers could not 
make a worn-out scale of profits—and 
when all the while the utilities could 
supply the public, this was simply to 
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destroy the motive behind the whole 
campaign. 

So the more-or-less disconsolate 
dealers returned to their stores and 
began once more to figure overhead. 
This factor, they gradually began to 
concede, was really a flexible quantity. 
Concessions could be made for such 
obvious advantages as public receptiv- 
ity, brought about through the broad 
and continuing publicity and the popu- 
lar anticipation for the success of the 
TVA. Then, there was the EHFA 
cooperation in refinancing sales paper. 
That had pertinent advantages and 
made cash available for quick turn- 
over with a long-term payment sched- 
ule and a moderate carrying charge 
that was appealing to the buyers. And 
then, there were the EHFA display 
rooms, and the corps of home econ- 
omists who were touring the valley 
stimulating new interest and demon- 
strating the advantages and extended 
uses of appliances of every kind. And 
there was that little matter of cheap 


power. 


HE ruminating proceeded and 

concessions here and there began 
to make old mark-up figures appear 
about as appropriate in the modern 
structure as Queen Mary’s hat in a 
bathing beauty contest. Merchants 
who had been most vehement in their 
protests began to wander back and 
sign up at TVA headquarters, this 
agreement obligating them to carry 
the TVA approved designs if they 
were to share in the benefits of the 
general program. 

But the Authority, also, has shown 
its willingness to concede and read- 
just, with the exception of such cases 
that might strike at the heart of the 


valley program. So the preliminary 
requirement that all retail paper must 
be indorsed by the factories before it 
was acceptable to the EHFA was can- 
celed. Retail dealers could finance 
their sales direct. This had been an 
embarrassing point from a factory 
standpoint. In order to induce new 
dealers to take on their lines it was 
almost necessary to underwrite the 
financing of the retail sales. 

Another point that was readjusted 
was the extension of the refinancing 
cooperation to all models of appliances 
sold by authorized dealers; that is, 
dealers who had pledged themselves to 
carry cheaper TVA approved designs. 
Originally refinancing embraced only 
these special models. By taking in 
the entire field new spirit was injected 
into the general program. 


Y this time, too, the new square 
ranges and chest-type refrigera- 
tor boxes had begun to reach the 
market. These carried better margins 
—not the old-time mark-ups, but by 
this time dealers had become recon- 
ciled. And factory representatives be- 
gan to do their part in the distribut- 
ing field. If distributors were to be 
expected to carry a line at 10 per cent 
—in some cases 74—concessions must 
be made that would make this feasible. 
The most obvious line of assistance 
was to make it possible for the dis- 
tributor to carry his stock by tying 
up the least possible amount of cash. 
This meant greater buying volume, 
necessary to keep pace with the vigor- 
ous market, and a quicker turnover 
all around. 
So concessions are being made 
along the line of credits and plans laid 
to warehouse factory supplies at ap- 
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propriate depots that will provide 
quick delivery and relieve the whole- 
saler from the burden of carrying 
huge stocks. Hotpoint (Edison Gen- 
eral Electric Appliances) took the lead 
in this by establishing an assembling 
plant in Chattanooga. Others fol- 


’ lowed by arranging for warehouse fa- 


cilities there, so that this city, known 
chiefly during pre-depression days 
merely as a manufacturing center, is 
taking on new character as a central 
distributing point for the entire 
valley. 


pes another advantage has begun 
to show its hand. The much criti- 
cized 3-year payment plan, which deal- 
ers had protested was not practical be- 
cause of the problem of servicing ap- 
pliances for so long a term, is seen to 
compensate for its alleged short-com- 
ings. Of course, what this service 
problem will mean in two or three 
years remains to be seen. If appli- 
ances don’t stand up to guaranties it 
is more than probable they will be 
thrown back on the dealers’ hands by 
the simple process of stopping the in- 
stalment payments. And there are 
some, more skeptical, who insist the 
cheap appliances are too small, that 
they are being sold, because of their 
tempting price, for use in families 
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that will be dissatisfied. But neither 
TVA nor the utility companies seem 
worried by this prospect. 

In the meantime, the small instal- 
ment is making it possible to place 
thousands of appliances in the homes 
of the working class, many of which 
would never have been considered a 
possible market two years ago. 

And still one other point. With 
this 3-year plan the difference in the 
amount of the instalment on the 
cheapest model and the next in line 
is approximately fifty cents. It has 
naturally taken no difficult stretch of 
the salesman’s imagination to utilize 
this asset. When admiring glances 
wander from the little chest refrigera- 
tor to the handsome upright 4-foot 
box, it is only human to offer the 
suggestion that, “The larger one will 
cost you only about fifty cents more 
a month—you'll never miss a half a 
dollar !” 


= review of the introductory 
problems and the preliminary 
success of the sales in the Tennessee 
valley would be of little practical 
value to the utility executive outside 
the immediate range of sales were it 
not for the possibility that through a 
better understanding and shrewd ob- 
servation of this program he may in- 


never been broadly popular in the United States. It re- 


q “THe very principle of the government in business has 


quires the persuasion of great wars or the opiate of dire 
emergency to make the pill go down. The theory runs 
directly contrary to the national conception of that now 
very mooted quality—personal liberty, a conception that 
may be both melodramatic and economically unsound but 
which nevertheless has the persuasive influence of a ritual 


and must be reckoned with.” 
125 
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crease his own capacity both for just 
defense and intelligent concession. 

The TVA is a reality. The ulti- 
mate extension of its policy is almost 
inevitable. This expansion will be 
subject to revisions to conform to 
demonstrated facts. Its rigor, very 
probably, will be influenced by the 
attitude of antagonism or the tend- 
ency toward concessions which it en- 
counters in the privately owned utility 
field. 

But the march of progress goes 
down a one-way street. There are 
irritating detours and obstructions, of 
which the TVA may or may not be 
a complete example. But things don’t 
turn backward. 

Coal dealers, ice dealers, regardless 
of the personal equity of their pleas, 
who place their protests in the path 
of the extended use of electrical power 
are simply taking the position of the 
one-time advocates of the kerosene 
lamp. Utility chiefs who refuse to 
concede that there may be in this 
TVA program a germ of progress, 
that applies even to their own advant- 
age, had better ask themselves if they 
are not equally blind. 


HIS is not intended as an argu- 

ment for government operation. 
It is a suggestion from the side-lines 
that it is possible that recognition and 
analysis of the strength and reasons 
for the enemy’s growing popularity, 
will be a fruitful field of study—if it 
develops nothing more .than an air- 
tight strategy for defense. But at the 
risk of arousing the belligerent ire of 
all those who nail their colors to the 
masthead and will tolerate no com- 
promise, I venture the suggestion that 
the recognition and adoption of cer- 


tain genuinely progressive aims em- 
braced in the program of the TVA 
afford the one possible salvage for 
the ship of privately owned utility. 


| mages the most conspicuous of 
these essentials is low-priced elec- 
tric power. Naturally, a downward 
revision of power rates must keep 
within shooting distance of that illu- 
sive stranger known as profits. But 
it is only cheap power that will avoid 
unfavorable contrast between the pri- 
vately owned utility and governmental 
rates. 

Too much has been said of how cheap 
power would be granted if the con- 
sumers would use more current. The 
invariable answer is, “Oh, yeah?” Let 
us accept it as granted that private- 
owned utilities were not in a position 
to test the response of such sweeping 
rate reductions as has been possible 
under the TVA. Cheap power, as a 
theory, has been advocated in the 
ranks for years. Progressive leaders 
in the field have plead and argued, 
have established precedents, have de- 
voted their energies to the develop- 
ment of the extended use of power, 
such as the off-peak load for domestic 
water heating. But influences behind 
the thrones, quite generally, have kept 
thumbs down. And for the past few 
years net incomes, also, have seemed 
to take the hint and follow that gen- 
eral direction. So now the old ex- 
cuses about profits are no longer ten- 
able. The counteracting influences of 
the interrelations of the holding com- 
panies stand on shaky ground—in 
fact, they themselves face possible 
Federal regulation. The protest that 
it is inconsistent and embarrassing to 
introduce sweeping reductions—cut- 
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ting the rates for the sake of profit 
after so many years of emphasis to 
induce public service commissions to 
hold up the scales—is little more than 
a chain of hollow words in the face 
of the emergency. 


A” there are so many values that 


favor the ultimate victory of 
private interests. The very principle 
of the government in business has 
never been broadly popular in the 
United States. It requires the persua- 
sion of great wars or the opiate of 
dire emergency to make the pill go 
down. The theory runs directly con- 
trary to the national conception of 
that now very mooted quality—per- 
sonal liberty, a conception that may 
be both melodramatic and economic- 
ally unsound but which nevertheless 
has the persuasive influence of a ritual 
and must be reckoned with. There is 
lacking in the American cosmology 
the intuitive reverence for officialdom 
that is dominant in older nations. In 
the Germany of the past, in the Eng- 
land of today, there is an instinctive 
admiration, not essentially obsequious, 
for those who represent constitutional 
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authority. In America this attitude is 
reversed. Lip service may be paid to 
those in power but the national atti- 
tude toward things political is far 
from reverential. 

It is therefore not blind faith in the 
authority of governmental operation 
as a panacea for our ills that has been 
responsible for the growing popular- 
ity and increasing confidence in the 
valley program. Yet some 200 towns 
and cities have applied or are prepar- 
ing the way through referendum to 
receive TVA power. And in a stead- 
ily widening circle beyond the valley 
power rates are being steadily reduced. 


S° right or wrong, we are facing a 
very definite reality. And playing 
at ostrich is a poor defensive. If pri- 
vate initiative in business is to be per- 
mitted to survive its success will come 
through no reactionary measures but 
through out-progressing the progres- 
sive, in adopting those features that 
are proved to be sound and grafting 
them on to the sturdy stalk of indi- 
vidual hardihood that has character- 
ized American progress since the days 
of the pioneer. 











| Pip ago we learned in the field of public utility regulation that it 
was utterly impractical to write more than general principles of 
substantive law into regulatory statutes. Even these statements of 
principle retained very little certainty after the courts began experi- 
menting with the concepts of a “fair value” and a “reasonable rate 
of return.” Administrative law, whether administered by the executive 
or judicial department of government is necessarily a field of experi- 
mentation—of continual and useful searching for better rules and for 


better methods of applying them. 


—Dona.p R. RICHBERG, 
General Counsel, National Recovery Administration. 
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The Transportation Crisis 


Part II. 


Is government ownership of railroads as proposed 

by Coérdinator Eastman the answer? Constitu- 

tional limitations that must be observed in adopting 
any form of regulation. 


By KARL KNOX GARTNER 


attempt was made to analyze the 

causes that have contributed to 
the crisis that confronts transporta- 
tion. 

The primary cause, it is believed, is 
the absence of stabilization in those 
forms of transportation that are in 
competition with the railroads; the 
kind of stabilization that can only be 
obtained by a system of published 
rates and required adherence thereto 
until legally changed, uniform ac- 
counts, statistical reports showing op- 
erating costs, and a_ prohibition 
against the performance of transpor- 
tation below the cost of the transpor- 
tation of the lowest cost operator in 
the particular form or agency of 
transportation operating between any 
particular points involved, regulations 
to which the railroads have been sub- 
ject since 1887; as well as absence of 
stabilization as between these other 


I the first article of this series an 


forms of transportation and the rail- 
roads due to supposed disparities in 
wage levels in the same operating area 
and supposed disparities in providing 
and maintaining right of way and its 
equivalent represented by fuel and li- 
cense taxes. 

This absence of stabilization has 
produced a condition of unfair com- 
petition as between the units in each 
of these other forms of transporta- 
tion, as well as between one form 
with the other, and all of such other 
forms with the railroads. 


HE attempt even at self-regula- 

tion on the part of trucks, busses, 
and boat lines through code authori- 
ties under the NRA has proven a 
floundering disappointment within the 
respective units, for it is being real- 
ized that the code authorities are pow- 
erless to restore profits that have been 
lost due to rate levels that had to be 


128 








red 
ure 
rail 


ize 
cor 
mu 
uni 
go 
but 


to 


the 
as 
cet 
sel 


th: 
is 





wevsSs Ye 





PUBLIC UTILITIES FORTNIGHTLY 


reduced to meet the retaliatory meas- 
ures that had to be adopted by the 
railroads. 

Every responsible and informed 
person throughout the industry real- 
izes that something in the form of 
constructive governmental regulation 
must be undertaken, looking to the 
unification of regulation under one 
governmental agency. There can be 
but one referee in any game. 

The general public is slowly coming 
to realize that something is wrong in 
our present system, that it is unfair, 
that it is un-American, that in so far 
as interstate transportation is con- 
cerned, we are not governing our- 
selves. 

A demand for change is developing 
that is gathering that momentum that 
is typical of all crises. 


We different method for han- 
dling the matter shall be adopt- 
ed? Shall the whole industry be the 
subject of regulation by a secretary 
of transportation in the President’s 
Cabinet? Shall we have an independ- 
ent transportation administrator sup- 
plemented by a rate tribunal affording 
an independent forum for patron com- 
plaints? Shall the whole matter be 
dumped upon the Interstate Commerce 
Commission without changing its 
present organization? Or is govern- 
ment ownership of the railroads the 
only ultimate solution as Codrdinator 
Eastman has proposed? 

In advancing his proposal that gov- 
ernment ownership of the railroads is 
the only ultimate solution, Codrdina- 
tor Eastman explains that this pro- 
posal is not presently feasible only, 
however, because government finances 
at present will not stand the strain of 


the additional government debt that 
would have to be incurred in order for 
the government to acquire our rail- 
roads. 

This would seem to be a sufficient 
objection to government ownership 
for the present but an equally impor- 
tant objection is that government 
ownership of the railroads alone will 
in no wise afford any opportunity for 
that stabilization the absence of 
which would seem to be the primary 
contributing factor in this crisis.* 


ee government ownership can 
be the means to the required 
stabilization, all forms of competing 
transportation must be government 
owned. 

A consideration of universal gov- 
ernment ownership of transportation 
would be no more fruitful for present 
purposes than a consideration of a 
communistic form of government for 
the nation. We can never have the 
former without the latter. 

The solution, as long as we remain 
a capitalistic form of government, 
must, obviously, be found in some 
governmental form other than govern- 
ment ownership. 

Before taking up a comparison of 
the respective elements of evil and 
advantage inherent in governmental 
forms other than government owner- 
ship, as mentioned at the outset of this 
article, it is necessary to give consid- 
eration to the power of Congress to 
adopt any particular form of regula- 
tion inasmuch as fundamentally any 
governmental form that is adopted 

2¥For a detailed discussion of the bearing 
of government ownership on stabilization, see 
author’s address before the American Bar As- 


sociation in Milwaukee, Vol. XIV, No. 10, 
Pustic Urtinitres FortnicHtiy, p. 616. 
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must conform to all constitutional 
limitations. 


HE primary constitutional limita- 

tion is that which divides all gov- 
ernmental functioning into legislative, 
executive, and judicial, and forbids 
the concentration of any two of these 
in the same functional hands. As 
said by the Supreme Court in a recent 
case, speaking through Mr. Justice 
Sutherland :? 

The Constitution, in distributing the pow- 
ers of government, creates three distinct and 
separate departments—the legislative, the 
executive, and the judicial. This separation 
is not merely a matter of convenience or of 
governmental mechanism. Its object is 
basic and vital . . . namely, to preclude 
a commingling of these essentially different 
powers of government in the same hands. 
This constitutional limitation is of 

fundamental significance in framing 
any legislation dealing with carrier 
regulation because such regulation 
must necessarily comprehend func- 
tions which under the Constitution are 
judicial and can only be performed by 
constitutional courts created as pro- 
vided in the Constitution, as well as 
functions which under the Constitu- 
tion are legislative and can only be 
performed by Congress itself or by 
an administrator or by an administra- 
tive tribunal or legislative court 
which Congress may create to give 
effect to its legislative mandate. 


8 O’Donoghue v. United States (1933) 289 
U. S. 516, 530-1, 77 L. ed. 1356. 
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thee power to perform the judi- 
cial functions involved cannot 
constitutionally be commingled in the 
same hands to which the power to ad- 
minister the legislative mandate is en- 
trusted. 

Congress was deeply conscious of 
this limitation upon its powers when 
it undertook by the original act to 
regulate commerce,* to set up a sys- 
tem of regulation for interstate rail- 
roads by the Interstate Commerce 
Commission, as is indicated by § 9 
of that act in which the patron of the 
carrier claiming to be damaged by vio- 
lation of any provision of the act is 
afforded a right of action in any dis- 
trict court of the United States, a con- 
stitutional court created pursuant to 
Art. 3, § 2, of the Constitution, in 
which the patron may have trial by 
jury if the amount in controversy ex- 
ceeds $20, to which he is entitled un- 
der the Seventh Amendment. 

After thus carefully preserving to 
the patron his constitutional right to 
a trial by jury and a judicial determi- 
nation in a constitutional court of the 
alleged damage, Congress by one of 
the cleverest devices ever conceived, 
got around this primary constitution- 
al limitation by conferring, in the same 
§ 9, a concurrent optional jurisdiction 
upon the Interstate Commerce Com- 
mission, the administrative tribunal, to 


#24 Stat. at L. 379. 


7 


apply for the future, a strictly legislative function, is com- 


q “Ir the determination of the general rate level that shall 


mingled in the same hands as those that are to determine 
the facts upon which the enforcement of fundamental pri- 
vate rights depend, then we have erected a bureaucratic 
character of government alien to our system.” 
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try all such actions for damages in 
lieu of the jurisdiction in the United 
States district courts as before indi- 
cated. 


B” this jurisdiction in the admin- 
istrative tribunal is one that can 
only be constitutional when it is made 


* optional on the part of the patron liti- 


gant who is afforded the jurisdiction 
in the courts to which he is entitled 
under the Constitution. Being afford- 
ed such option and in the exercise 
thereof having selected the alternative 
jurisdiction presented in the adminis- 
trative tribunal, such patron litigant 
cannot thereafter assail the determi- 
nation made by the administrative 
tribunal on the ground that it uncon- 
stitutionally denied him his right to 
trial by jury to which, save for the 
option which he exercised, he would 
have been entitled under the Seventh 
Amendment pursuant to an action in 
a constitutional court. 

It should be noted that the limita- 
tion as to jury trial under the Seventh 
Amendment attaches only in so far as 
“suits at common law” are concerned. 
And it must also be noted that under 
the common law the patron had a right 
to be charged reasonable and nondis- 
criminatory and nonprejudicial rates.® 
There was nothing under the common 
law requiring the carrier to publish 
its charges in filed tariffs nor was the 
carrier under the common law pre- 
vented from charging more for a 
shorter than a longer haul. 


Flee claiming damage for 
charging rates that are alleged 
to be unreasonable or unjustly dis- 


5 Interstate Commerce Commission v. Bal- 
timore & O. R. Co. (1892) 145 U. S. 263, 275- 
6, 36 L. ed. 699. 
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criminatory or unduly prejudicial are 
the only “suits at common law” in- 
volved, and it is only such suits as to 
which Congress is limited in designat- 
ing jurisdiction and in which a juris- 
diction in a constitutional court pro- 
viding a trial by jury is obligatory. 

It has accordingly been uniformly 
held that the determination of what 
is as a matter of fact a reasonable 
rate, is a judicial function.® 

While § 9 as indicated necessarily 
renders the regulation consonant with 
this primary constitutional limitation 
as to the patron litigant, it still re- 
mained for Congress to provide a 
routine that would accord the carrier 
defendant its right to trial by jury in 
those cases for damages where the pa- 
tron elected to proceed before the ad- 
ministrative tribunal instead of in the 
constitutional court where the carrier 
defendant, as well as the patron 
plaintiff, would have been able to have 
had its trial by jury. 


ONGREsS solved this situation by 

deliberately failing to invest the 
administrative tribunal (the commis- 
sion) with any power to execute any 
money award which it might make 
against a carrier defendant pursuant 
to an action brought before it by a 


on, M. & St. P. R. Co. v. Minnesota 
ex rel. R. & Warehouse Commission (1890 
134 hs - "418, 456, 33 L. ed. 970; a 
G. - Co. v. Wellman (1892) 143 U. S. 
$39, sar 36 L. ed. 176; Reagan v. Farmers 
Leta & Trust Co. (1894) 154 U. S. 362, 398, 
38 L. ed. 1014; Interstate Commerce Commis- 
sion v. Cincinnati, N. O. & T. P. R. Co. 
(1897) 167 U. S. 479, 499-500, 42 L. ed. 243; 
Baer Bros. Mercantile Co. v. Denver & R. Gc. 
R. Co. (1914) 233 U. S. 479, 486, 58 L. ed. 
eg i Arizona Grocery Co. v. Atchison, T.& 
Ss. R. Co. (1932) 2 O84 U. S. 370, 385, 76 
| 4 348; Interstate Commerce Commission 
v. United States ex rel. Campbell re 
(Birch ia —. Co. Case) 289 U. S 
385, 388, 77 1273. 
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Fixing of Future Rates a Legislative Function 


6¢ HE fixing of the rate which the carrier may charge for the 

future is a legislative function that affects primarily the 
public and the carrier as distinguished from the individual patron 
who pays the rate as the charge on particular transportation after 
it has been legislatively established. Whether the rate for the future 
is reasonable is a matter to be determined in the light of the public 


right as opposed to the reasonable revenue needs of the carrier, . . . 


od 





patron under the provisions of § 9. 
Instead the satisfaction of any such 
money award was left to the volun- 
tary action of the carrier defendant, 
but it was provided in § 16 that in 
case such carrier defendant chose not 
to voluntarily pay the award as made, 
the patron could file suit in any state 
or Federal court of original jurisdic- 
tion having jurisdiction over the par- 
ties, to enforce such award, in which 
proceeding the findings of fact and 
the award of the administrative tribu- 
nal would be prima facie evidence of 
the facts therein contained. Such a 
suit in court is de novo and accords 
the carrier defendant its right to a 
jury trial under the Seventh Amend- 
ment.” 

The administrative tribunal under 
the jurisdiction conferred upon it by 


7 Meeker v. Lehigh Valley R. Co. 236 U. S. 
412, P.U.R.1915D, 1072. 


§ 9 acquired thereby no power to is- 
sue any order which could require the 
carrier defendant to observe for the 
future the rate which it found was 
just and reasonable in the past at the 
time the shipments in issue moved, 
and which it made the measure of 
damages on which its money award 
was based.® 


CU must likewise be true that any 
constitutional court pursuant to the 
jurisdiction conferred by § 9 acquires 
no right to issue an injunction or oth- 
er order that would require the car- 
rier defendant to apply for the future 
the rate which the jury may have fixed 
as reasonable by which it determined 
the damage to which the patron plain- 
tiff was entitled upon the particular 
past shipments in issue. 

* Interstate Commerce Commission v. Cin- 


cinnati, N. O. & T. P. R. Co. (1897) 167 
U. S. 479, 42 L. ed. 243. 
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The fixing of the rate which the 
carrier may charge for the future is 
a legislative function that affects pri- 
marily the public and the carrier as 
distinguished from the individual pa- 
tron who pays the rate as the charge 
on particular transportation after it 
has been legislatively established. 
Whether the rate for the future is 
reasonable is a matter to be determined 
in the light of the public right as op- 
posed to the reasonable revenue. needs 
of the carrier, whereas whether that 
rate as applied to the shipment of a 
particular shipper is as a matter of 
fact reasonable, is a private matter as 
between the particular patron and the 
carrier.® 


HE considerations that enter into 

the fixing of the legislative rate 
must in the very nature of things be 
entirely different from those that must 
determine the reasonableness of that 
rate when applied to the past ship- 
ments of a particular shipper viewed 
from the judicial standpoint. The ju- 
dicial determination is in every sense 
a check or balance upon the legisla- 
tive determination as applied to the 
private rights of individual patrons 
which check or balance must be pre- 
served in conformity with the tripar- 
tite system of government ordained 
by the Constitution. The judicial 
function must not be absorbed in the 
operation of the legislative function 
but the one must be a check or balance 
upon the other and vice versa. The 
judicial determination, on the other 
hand, must not be such as to absorb 
the legislative function. 





® Baer Bros. Mercantile Co. v. Denver & R. 
G. R. Co. (1914) 233 U. S. 479, 486, 58 L. ed. 
1055; Crowell v. Benson (1932) 285 U. S. 22, 
50-51, 76 L. ed. 598. 


We are fortunate in having in a re- 
cent decision by the Supreme Court 
an exposition of this very matter that 
must necessarily be controlling. Mr. 
Chief Justice Hughes ® speaking for 
the court quoted from an earlier 
case ™ as follows: 


To avoid misconstruction upon so grave 
a subject, we think it proper to state that 
we do not consider Congress can either 
withdraw from judicial cognizance any mat- 
ter which, from its nature, is the subject 
of a suit at the common law, or in equity, 
or admiralty; nor, on the other hand, can 
it bring under the judicial power, a matter 
which, from its nature is not a subject for 
judicial determination. 


And continuing (at page 56) the 
learned Chief Justice said: 


In relation to these basic facts, the ques- 
tion is not the ordinary one as to the 
propriety of provision for administrative de- 
terminations. Nor have we simply the ques- 
tion of due process in relation to notice 
and hearing. It is rather a question of 
the appropriate maintenance of the Fed- 
eral judicial power in requiring the observ- 
ance of constitutional restrictions. It is the 
question whether the Congress may substi- 
tute for constitutional courts, in which the 
judicial power of the United States is vest- 
ed, an administrative agency—in this in- 
stance a single deputy commissioner—for 
the final determination of the existence of 
the facts upon which the enforcement of 
the constitutional rights of the citizen de- 
pend. The recognition of the utility and 
convenience of administrative agencies for 
the investigation and finding of facts within 
their proper province, and the support of 
their authorized action, does not require 
the conclusion that there is no limitation 
of their use, and that the Congress could 
completely oust the courts of all determina- 
tions of fact by vesting the authority to 
make them with finality in its own instru- 
mentalities or in the executive department. 
That would be to sap the judicial power 
as it exists under the Federal Constitution, 
and to establish a government of a bureau- 
cratic character alien to our system, wher- 
ever fundamental rights depend, as not in- 
frequently they do depend, upon the facts, 
and finality as to facts becomes in effect 
finality in law. 


18 Crowell v. Benson (1932) 285 U. S. 22, 
49, 76 L. ed. 598. 

11 Den ex dem. Murray v. Hoboken Land 
. ae Co. (1856) 18 How. 272, 284, 15 

. ed. : 
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| the last sentence of the statement 
made by the learned Chief Justice 
is found the gist of this whole matter. 
If the determination of the general 
rate level that shall apply for the fu- 
ture, a strictly legislative function, is 
commingled in the same hands as 
those that are to determine the facts 
upon which the enforcement of fun- 
damental private rights depend, then 
we have erected a bureaucratic char- 
acter of government alien to our sys- 
tem. 

This is exactly what has transpired 
with respect to the Interstate Com- 
merce Commission in its regulation of 
railroads. The commission is both 
the administrator and the judge. It 
is charged with the duty of fixing the 
general rate level so that it will yield 
the carriers as a whole a compensatory 
return and then through the device of 
affording the patron an option under 
§ 9 which option, as a matter of fact, 
has been nullified by the Supreme 
Court.” 


HE commission is made the sole 

judge to determine the reason- 
ableness, as a matter of fact, of the 
rate which it has legislatively fixed 
when applied to a past transaction; 
and it has even been held in the fixing 
of such legislative rate it preémpts its 


12 Texas & P. R. Co. v.. Abilene Cotton Oil 
Co. (1907) 204 U. S. 426, 51 L. ed. 553. 


e 


prerogative as judge,” and, regardless 
of however erroneous its decision as 
judge or as legislator may be, as a 
matter of law, and no matter how ar- 
bitrary, if its decision is against the 
complaining patron it is “negative” 
and, under decisions of the Supreme 
Court, cannot be reviewed even on the 
law.** So that now in actual practice 
complete bureaucracy in so far as the 
patron is concerned has been achieved 
under the Interstate Commerce Com- 
mission form of regulation. 

We come, therefore, to the first 
cardinal principle of constitutional 
limitation that must control any form 
of carrier regulation, namely, in or- 
der to avoid bureaucracy as to the 
patron, as well as to the carrier, the 
power to fix the general rate level that 


13 Arizona Grocery Co. v. Atchison, T. & S. 
F. R. Co. (1932) 284 U. S. 370, 76 L. ed. 348. 

14 Proctor & G. Co. v. United States (1912) 
225 U. S. 282, 56 L. ed. 1091; Manufacturers 
R. Co. v. United States (1918) 246 U. S. 
457, 62 L. ed. 831; Bartlesville Zinc Co. v. 
Mellon (1932) 56 F. (2d) 154, 5 es de- 
nied (1932) 287 U. S. 602, 77 L. ed. 524; 
Southern Transp. Co. v. Interstate Commerce 
Commission (1931) 60 App. D. C. 49, 47 F. 
(2d) 411, certiorari denied (1931) 283 U. S. 
850, 75 L. ed. 1458; Southern Transp. Co. 
v. Interstate Commerce Commission (1932) 
61 App. D. C. 284, 61 F. (2d) 925, certiorari 
denied (1933) 289'U. S. 755, 77 L. ed. 1499; 
Standard Oil Co. v. Wuited States (1931) 
283 U. S. 235, 75 L. ed. 999; Brady v. United 
States (1931) 283 U. S. 804, 75 L. ed. 1424; 
Baltimore & O. R. Co. v. Brady. (1933) 288 
U. S. 448, 77 - ed. 888; Interstate Com- 
merce Commission v. United States ex rel. 
Campbell (1933) (Birch Valley Lumber Co.) 
289 U. S. 385, 77 L. ed. 1273, 


“. . in order to avoid bureaucracy as to the patron, as 
q well as to the carrier, the power to fix the general rate level 
that will apply for the future must be entrusted to hands 
different from those in which is placed the power to deter- 
mine the reasonableness PER SE or other unlawfulness of 
carrier rates or practices upon complaint of the individual 


patron.” 


134 











ce 











will apply for the future must be en- 
trusted to hands different from those 
in which is placed the power to deter- 
mine the reasonableness per se or oth- 
er unlawfulness of carrier rates or 
practices upon complaint of the indi- 
vidual patron. 


HIS does not mean that an ad- 
ministrative tribunal or legislative 
court may not be set up to exercise 
concurrent jurisdiction with tlie con- 
stitutional courts in determining past 
unlawfulness under provisions simi- 
lar to § 9, nor does it mean that 
power to prescribe what will be the 
particular rate for the future upon 
the complaint of a patron may not be 
lodged in such administrative tribunal 
concurrently with the power lodged in 
an individual administrator to deter- 
mine the general level of all rates. 
It does mean most emphatically, 
however, that if such concurrent pow- 
er over past unlawfulness and future 
unlawfulness is to be concentrated in 
the hands of an administrative tribu- 
nal as to a particular rate pursuant to 
complaint by a patron, then the pro- 
cedure before such tribunal in matters 
involving future unlawfulness, as well 
as past unlawfulness, must accord the 
patron, as well as the carrier due proc- 
ess of law, which must necessarily 
embrace not only notice and an oppor- 
tunity to introduce evidence and of- 
fer argument thereon, but the right 
to have a court review on matters of 
law upon petition for injunction by 
the patron, as well as, and to the same 
extent as, may be afforded the car- 
rier. The patron’s rights under the 
Fifth Amendment of the Federal Con- 
stitution can be protected in no other 
way. 
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HE jurisdiction of such adminis- 
trative tribunal would necessarily 
be limited to complaints by patrons 
and the procedure before such tribu- 
nal should be limited so that the in- 
quiry could not be extended by inter- 
vention by other patrons with respect 
to other rates, to embrace a consid- 
eration that would be tantamount to 
the fixing of a general rate level. Such 
provisions would confine the powers 
to determine the general freight level 
in the hands of an administrator but 
at the same time the administrator 
would be a proper party in any pro- 
ceeding before the administrative tri- 
bunal involving the fixing of a par- 
ticular rate for the future, different 
from the general rate level which he 
had fixed, for the purpose of afford- 
ing the administrator an opportunity 
by evidence and by argument of coun- 
sel to indicate to the administrative 
tribunal the reasons of public interest 
that led to the adoption of the par- 
ticular rate as a part of the general 
rate level which he had prescribed. 
Such evidence and argument would be 
given the consideration by such ad- 
ministrative tribunal as to it seemed 
proper under all the circumstances. 


Coe in addition to being lim- 
ited by the primary constitution- 
al prohibition against unconstitution- 
al delegation of conflicting powers to 
which the limitations of the Seventh 
Amendment are incidental, is further 
limited as has also been observed by 
the provisions of the Fifth Amend- 
ment which require due process of law 
and prohibit confiscation. 

If there is this proper distribution 
of powers, that is, the power to deter- 
mine the general rate level is con- 
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Need for Bureau of Regulatory Research 


é¢ A™ scheme of regulation that is enacted by Congress should 

provide for a bureau of research as a part of the adminis- 
trative machinery set-up. This bureau should be divided between 
an economics branch and an operations branch and should be 
staffed with experts who, through statistical research on the eco- 
nomics side, would constantly study the trend of business and 
transportation to ascertain those instances wherein freight rates 
might be increased or lowered, with advantage to the private 

carriers without undue effect upon the business concerned.” 





ferred upon an administrator and the 
power to determine the particular rate 
for the future pursuant to a patron 
complaint is conferred upon a rate 
tribunal, the dealings of the adminis- 
trator would be with the carriers in- 
volved and there would be no occasion 
and no necessity for the patrons as a 
whole to ever appeal to the adminis- 
trator with respect to rates inasmuch 
as any particular patron deeming him- 
self to be charged an improper rate is 
afforded his hearing before an entirely 
independent, disinterested, and impar- 
tial tribunal. 


HERE would arise, therefore, no 

occasion for any consideration of 
the limitations of the Fifth Amend- 
ment with respect to the exercise of 
the powers of the administrator in so 
far as patrons are concerned. The re- 
quirements of the Fifth Amendment 
in connection with the exercise of the 


powers conferred upon the adminis- 
trative tribunal with respect to the fix- 
ing of rates for the future in so far 
as they affect the patron, have been 
heretofore observed. 

The administrator, however, as to 
the particular carriers involved, 
would be clearly subject to the limi- 
tations of the Fifth Amendment with 
respect to both due process of law and 
confiscation in connection with any 
procedure by which he attempted to 
fix the general rate level for the fu- 
ture, as well as in every other feature 
of his functioning by which he un- 
dertook to codrdinate transportation 
as between the various forms of trans- 
portation, as well as between the units 
within the respective forms, through 
rate differentials, pooling, or routing 
requirements. 


HE administrator would never 
have any occasion to alter the 
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general rate level unless evidence 
were brought to his attention which 
seemed to justify a change in rate lev- 
els either up or down. Any scheme of 
regulation that is enacted by Congress 
should provide for a bureau of re- 
search as a part of the administrative 
machinery set-up. This bureau should 
be divided between an economics 
branch and an operations branch and 
should be staffed with experts who, 
through statistical research on the eco- 
nomics side, would constantly study 
the trend of business and transporta- 
tion to ascertain those instances 
wherein freight rates might be in- 
creased or lowered, with advantage to 
the private carriers without undue ef- 
fect upon the business concerned. 
The administrator, when informed 
of such evidence that was developed 
by the bureau of research or other- 
wise, would serve a rule upon the car- 
riers to be affected by the proposed 
change as stated in the rule, requir- 
ing them to show cause at a time and 
place designated why the proposed 
change should not be made and to 
such rule would be attached a full 
statement of the proposed action with 
the evidence to support it. The con- 
sideration pursuant to such rule to 
show cause would be by conference 
form as distinguished from a trial, at 
which all interested carriers would 
consider the matter with a deputy com- 
missioner and either note acquiescence 
in the action proposed in the rule, or 
indicate specifically the ground for 
disagreement with a specification of 
evidence and argument upon which 
such disagreement was predicated. 


I’ upon consideration of the memo- 
randum of conference that would 
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be made up by the deputy administra- 
tor, accompanied by the evidence and 
argument introduced at the confer- 
ence, the administrator was satisfied 
that the evidence upon which he issued 
the rule and the evidence and argu- 
ment introduced at the conference, 
was sufficient to support his proposed 
order if attacked in court by nonac- 
quiescing carriers, he could issue his 
order for the future forthwith. Oth- 
erwise he could set the matter down 
for further hearing for the purpose of 
making a record upon which he would 
feel that the proposed future action 
could be justified against such court 
attack, 

Such a procedure would certainly 
accord the affected carriers due proc- 
ess of law provided they were accord- 
ed a review in court pursuant to in- 
junction proceedings to set such order 
aside in case it could be shown that 
such order operated to confiscate their 
property or had been entered through 
mistake of law or without evidence 
to support it, such as is now provided 
under the judicial code for orders for 
the future made by the Interstate Com- 
merce Commission.® 


sows the operations branch of 
the bureau of research staffed 
with experts in operations would be 
constantly investigating carrier and 
intercarrier operations for the purpose 
of determining wherein codrdinations 
of service might be effected with re- 
sulting saving in cost. For example, 
two systems of railroad operating be- 
tween two points one thousand miles 
apart each have stretches of line that 
can be more economically operated 
than that of its paralleling competi- 


1528 U. S.C. A., § 41 (28). 
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tor. If the traffic could be transferred 
back and forth to the line of lowest 
operating cost in each instance, the to- 
tal operating cost could be reduced on 
such through business. 

Granted that such a physical con- 
dition is disclosed and that all other 
conditions warrant such action, the 
administrator, in the interest of codr- 
dination through rerouting arrange- 
ments, could require such an operation 
and the only points to be determined 
would be the compensation that should 
be received by the respective carriers 
for their respective contributions of 
service in the joint operation. 

This compensation would depend 
upon the evidence as to costs of oper- 
ation and all of the other facts and 
circumstances that should be properly 
taken into account in arriving at such 
a determination, after which the 
whole matter would be made the sub- 
ject of a rule and conference such as 
has heretofore been outlined, which 
again would necessarily accord the af- 
fected carriers due process of law pro- 
vided a court review, as before indi- 
cated, is made available. 


N order to effect the codrdination 
and stabilization, as well as re- 
habitation that is needed, and in 
order that the administrator might 


properly function in his capacity in 
fixing the general rate level and in 
enforcing observance thereof, until 
changed, either by himself or by or- 
ders of the rate tribunal or upon the 
carriers’ own initiative, as would be 
provided in the act similarly as is now 
provided in the Interstate Commerce 
Act, all powers respecting the publish- 
ing of rates and the filing of tariffs 
would have to be lodged with the ad- 
ministrator, likewise with all other 
powers respecting carrier valuation, 
carrier accounts, carrier statistics, car- 
rier funding, issuance of certificates 
of convenience and necessity or aban- 
donment, safety enforcement, etc., if 
the rate tribunal is to be maintained 
independent of all responsibility for 
administrative policy so that it can 
render an impartial, unprejudiced, and 
unbiased decision upon the complaint 
of the patron involving any right of 
the patron which is alleged by com- 
plaint to have been violated as a result 
of the administrative policy pursued 
by the administrator pursuant to 
which damage is claimed. 

With these fundamental constitu- 
tional limitations in mind we can now 
better judge the balance of evil and 
advantage in the respective forms of 
regulation as indicated at the out- 
set. 


Tue third and concluding instalment in this series of articles om 
“The Transportation Crisis’ will appear in the following issue of 
this magazine—out February 14, 1935. 





In 1890 throughout the country 105,000 horses were pulling street cars 
over 5,700 miles of track. There were then about 100 electric railway 


companies with some 1,260 miles of track. In 1902, electric cars op- 
erated 21,902 miles of track. The first real motor competition with 
trolleys was the “jitney” busses in 1914, but the upward trend of electric 
line development was not halted until 1923. The following year the 
electric railways themselves entered the motor bus field, buying more 


than 1,200 busses. 
—ARKANSAS GAZETTE. 


138 











ee EE ™ 








Remarkable Remarks 
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“I'd do it again, sir!” 
e 
“If I had the job to do over again, I’d resign the 


first day.” 


> 


“For the first time since depression began business 
is rarin’ to go.” 


e 
“Don’t worry about public utilities—they can take 
care of themselves.” 


» 


“The government wants to keep away from going into 
business as much as possible.” 


> 
“This (TVA program) is not regimentation. It is 
community rugged individualism.” 
> 


“If I were President, I wouldn’t want a Senator who 
was like a dog following me around.” 


> 
“The purpose of regulation is not to suppress but to 
protect. It does not do away with competition but it 
improves its quality.” 
e 


“There is no Right or Left in the processes of the 
Securities and Exchange Commission; all we are trying 
to do is to go forward.” 


> 


“You’ve heard what is said about the TVA? That 
the Tennessee river runs through three states and drains 
forty-five others. That is so, it drains them financially.” 


> 


“In the light of the experience of the last ten years 
it is a brave soul who can persist in a position that 
mass transportation over steel rails will be other than 
a museum curiosity within the next thirty years.” 
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Profit Sharing with Customers 


A principle of utility rate making which 


has proved its worth 
By RALPH E. BACH 


effectively spiked and the rate 

question lifted from the realm of 
politics the utility companies must 
take the initiative and prosecute their 
cause more vigorously than has been 
the case heretofore. The encroach- 
ment of the Federal government into 
the power business cannot be passed 
over lightly; it is a serious threat to 
the future of the industry under pri- 
vate ownership. 

Unless utility executives launch a 
counter offensive of their own to 
overcome the continuous political 
pressure directed against them, gov- 
ernment ownership and operation of 
the utility business loom as a distinct 
possibility. 

The fixing of fair and equitable 
rates for utility service ‘should be 
strictly an economic problem; but no 
other field provides such a shining 
target for the shafts of the politician 
as the appeal to the cupidity of the 
consumer on the basis that he is over- 
charged for the service he receives. 

The utilities have been fair game 
for the politicians for many years but 


l' the politician’s guns are to be 
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the agitation for lower rates has be- 
come somewhat of an obsession fol- 
lowing the collapse of the late lament- 
ed “New Era.” Political capital has 
been made of the fact that utility rates 
remained unchanged in a period when 
all prices were falling without, of 
course, any mention of the fact that 
the trend of utility rates has been 
constantly downward since 1913—a 
year which marked the inauguration 
of a sensational upward trend in the 
general price level which even after 
the post-war deflation still ranged well 
above the earlier period. 


HERE votes are concerned, facts 
can readily be ignored. Thus it 
is that in the state of New Jersey, to 
take one example, we found both 
major political parties going to the 
polls with the same plank in their 
platforms—calling for a reduction in 
the rates charged for utility service. 
State regulatory commissions are 
supposed to safeguard the interests of 
consumers and investors alike, the 
courts having the final say on all 
disputed commission rate decisions. 
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Costly litigation and long drawn-out 
legal battles have followed and the 
repercussions on consumer good will 
have not been favorable. If the util- 
ity companies are to overcome the in- 
sidious political propaganda directed 
against them it is obvious that a more 
vigorous defense is necessary than the 
marshaling of facts and standing up- 
on their legal rights. 

The rate question is so complicated 
and so widely misunderstood by the 
public that a new approach to the 
problem through a contract system of 
rate making which would have a 
psychological as well as a practical 
appeal, may well prove a potent re- 
ply to the consistent political agitation 
for lower rates. The profit-sharing 
scheme is not new in utility circles 
but added significance to the idea 
arises from the recent declaration in 
favor of the plan by John E. Mack, 
counsel for the New York state joint 
legislative committee for the investi- 
gation of public utilities. 


M* Mack has stated that of all 
the plans studied by his com- 
mittee, the Washington, D. C., expe- 
rience under the profit-sharing plan 
made some ten years ago impresses 
him most favorably. In its investiga- 
tion the committee has written to 
every state governor and every public 
service commission in the United 
States on the subject, and after careful 
analysis Mr. Mack advocates a plan 
whereby privately owned utility com- 
panies would be allowed a rate base 
on which they could earn 5 per cent, 
or possibly 6 per cent, on property 
valuation, with an agreement that half 
of the profits in excess of that amount 
the company makes would go to con- 
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sumers in the form of rate reductions. 

While some question as to the ade- 
quacy of the rate of return proposed 
by Mr. Mack may be raised this aspect 
of the matter is subordinate to the 
fundamentals of the idea. Mr. Mack 
would guard the utilities from the ex- 
perience of the railroads under the 
former recapture law by permitting 
an upward revision of rates at the 
end of any year in which profits fell 
below the agreed-upon rate of return 
on property value. 

The profit-sharing contract between 
the public utilities commission of the 
District of Columbia and the Potomac 
Electric Power Company under which 
the company originally agreed to re- 
duce rates each year by an amount 
equal to half its surplus earnings over 
74 per cent on an agreed valuation, 
has on the whole worked out very 
satisfactorily to both the company and 
consumers. Starting in 1924 with 10 
cents a kilowatt hour, charges have 
been consistently reduced to the pres- 
ent 3.9 cents rate which is one of 
the lowest in the country. 


C Bev are many impressive argu- 
ments in favor of a contract 


system of rate making which would 
permit the consumer to share in the 
profits above a certain figure and 
would protect the company against 
rising costs and taxes. Since political 
agitation has brought about a situa- 
tion where it is apparently considered 
a crime for a utility company to earn 
a fair profit for services rendered to 
the public, what more effective method 
of combating such propaganda could 
be devised than the promulgation of 
a rate plan which offered the consumer 
the privilege of sharing in the profits 
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of the company? In the opinion of 
the writer the development of a plan 
of this nature would go a long way 
in furthering public relations between 
the utility companies and the public 
and overcoming the politically inspired 
attacks against the industry. 

While stressing the profit-sharing 
angle of the contract system of rate 
making it should be noted that adop- 
tion of such a plan should also point 
the way to solution of one of the 
most troublesome problems faced by 
the industry, i.e., the burden of sharp- 
ly mounting taxes and costs. 

The chief difficulty in the present 
system of rate making is the lack of 
flexibility in allowing for changes in 
the general price level. Under the 
contract system of rate making such 
changes would be provided for auto- 
matically at the end of each year. The 
problem of adjusting rates so as to 
take into consideration the burden of 
costs and taxes has been receiving in- 
creasing attention. 


NOTHER operating utility com- 

pany, Minneapolis Gas Light, 
has recently concluded an agreement 
which provides that changes in operat- 
ing costs, including taxes, will be 
taken into consideration at stated in- 
tervals, and rates adjusted to permit 
the company a predetermined income. 
This arrangement is similar to the one 


obtained early last summer by Cin- 
cinnati Gas & Electric, and at the 
present time it is understood that 
Dayton Power & Light is undertaking 
negotiations along similar lines. 

The advancement of the contract 
system of rate making by the utility 
companies would not in any way alter 
the status quo between state regula- 
tory bodies and the utilities. The 
principles followed in establishing val- 
uations would not change. As Mr. 
Mack has stated: “The United States 
Supreme Court has the final word 
on valuations and under its decisions 
original cost, reproduction value, and 
going concern must all be given 
weight.” 

The utilities have nothing to lose 
by advocating a contract system of 
rate making and much to gain. The 
application of sound business princi- 
ples to the rate problem should mean 
an end of much costly litigation. If 
an accurate compilation could be made 
of the sums expended in litigation 
over rate problems it would unques- 
tionably assume staggering propor- 
tions. 

Any system of rate making, there- 
fore, that would tend to reduce to 
a minimum the interminable wran- 
gling through the courts would mean 
a saving of time and money and what 
is even more important the preserva- 
tion of good will. 





What the Railways Do in an Hour 


I* an hour the Class I railways in the United States earn $353,362 


from their transportation operations; spend $2. 


56,772 in operating 


expenses; pay $160,261 in wages (much of this total is included in 
operating expenses); pay $28,493 in taxes to national, state, and local 
governments; load 3,306 cars with revenue freight; receive 49,424 


passengers. 


—Bureau oF Rattway Economics, 


Committee on Public Relations of the 
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Eastern Railroads. 
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That “Good Music” Broadcast 
Question 


WAS amused and interested to read the 

review in Pusiic Utitities FortNicHTLY 
(issue of December 6th) of my debate with 
Mr. E. H. Harris at the general session of 
the Fourth Annual Assembly of the National 
Advisory Council on Radio in Education. At 
the top of page 751, your reviewer “F.X.W.” 
questions whether I am familiar with the 
claims of American broadcasters about the 
superior quantity of good music broadcast in 
the United States, as compared with the for- 
eign governmentally operated broadcasting 
stations. My answer to this question is as 
follows : 

I am thoroughly familiar with the claims 
made about the superior quantity of good 
music broadcast in the United States. I have 
never seen any compilation made by anybody 
I would trust, but even if the quantity were 
larger, the comparison would be almost mean- 
ingless. Great Britain has one national sys- 
tem with a small number of local stations 
which take much of their material from 
London. The United States has at least four 
important chains, and hundreds of stations in 
all. What good does it do the listener to 
have good programs on five stations simul- 
taneously? He can hear only one. 

American broadcasts of good music are 
usually too short to be worth listening to. 
The music of the great masters is cut, edited, 
and sweetened, to bring it down to the sup- 
posed popular level. But most important of 
all, civilized and cultured people won't listen 
to the radio if they are in danger of hearing 
advertising ballyhoo, and many won't even 
buy a receiving set when advertising takes 
first place in the broadcast material. 

—Bruce BiIven, 
Editor, The New Republic, 
New York, N. Y. 


e 


Utility Business Not a 
Public Function 


pry weeks ago I listened to an elucidation 
of the case for municipal ownership. 
Said the college professor, “If for no other 


OUT OF 
THE MAIL BAG 
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reason, the utiliteis should be adopted by 
the cities and states because utility service is 
a function of government.” Subsequently I 
came across an article written by Mr. C. 
Woody Thompson in the August 16, 1934, 
issue of Pustic Utmiries Forrnicutiy, and 
there the same argument bobs up. Mr. 
Thompson writes, “We must not forget that 
for over fifty years, the Supreme Court of 
the United States has been saying that one 
of the bases of regulation arises out of the 
fact that the railroads and utilities perform 
an essential public function.” It would be 
interesting to see such citations of the 
Supreme Court as hold that the utilities per- 
form an essential public function. You can 
find a string of decisions, literally a mile 
long, which hold that to the utility business 
attaches a certain “public interest.” Such 
“public interest” is the basis of utility regula- 
tion, but it is also the basis of the laws regu- 
lating the conduct of doctors, dentists, law- 
yers, and other professional people. Such 
“public interest” is also the basis of the laws 
regulating the sale of drugs and food stuffs. 
Much of the emergency regulation of the 
present administration is principally “in the 
public interest.” Decisions do show in vary- 
ing degrees that the public has an “interest 
in utility service,’ but the writer has been 
unable to read out of these decisions that 
utility service is a public function and infer- 
entially that therefore the governments ought 
to operate the utilities. Then there are a 
number of decisions quite specific in disclaim- 
ing utility service as a government function. 

1. It has been held that when a city goes 
into a commercial business, such as the fur- 
nishing of utility service, it takes upon itself 
the character of an ordinary commercial con- 
cern and to that extent ceases to function 
in its governmental capacity. To the extent 
it engages in a commercial enterprise or busi- 
ness it acts in a private or what lawyers call 
a “proprietary capacity” as distinguished 
from a governmental capacity. This is the 
generally accepted doctrine promulgated by 
the American courts, state and Federal, 
throughout the country. (Logan City vw. 
Utah Power & Light Co. [Utah, 1927] P.U.R. 
1928B, 410, 429.) 

2. “A city in the operation of an electric 
light utility, selling service to the public, 
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acts in its private business capacity and not in 
its public governmental capacity, regardless of 
whether its power to so act is inherent, im- 
plied, or is granted by statute. The dual 
capacity or twofold character possessed by 
municipal corporations is: (1) governmental, 
public, or political; and (2) proprietary, pri- 
vate, or quasi private. . . . When a mu- 
nicipal corporation engages in an activity of 
a business, rather than one of a governmental 
nature, such as the supply of light or water 
or the operation of a railroad which is gen- 
erally engaged in by individuals or private 
corporations, it acts as such corporation and 
not in its soverign capacity. . . .” (Logans- 
port v. Public Service Commission, 202 Ind. 
523, P.U.R.1931E, 179, 182, 77 N. E. 249.) 

3. In other words, the subway is a business 
enterprise of the city, through which money 
may be made or lost, the same as if it were 
owned by an ordinary railroad corporation. 
It was built by and belongs to the city as 


Transit R. Comrs. (1909) 197 N. Y. 81, 96, 
90 N. E. 456.) 

4. That the water system of the city of 
Milwaukee is a public utility was decided 
in Pabst Corp. v. Milwaukee, 190 Wis. 349, 
P.U.R.1926D, 290, 208 N. W. 493. That a 
city in constructing, maintaining, and operat. 
ing a waterworks system does so in its pro- 
prietary capacity cannot now be questioned 
in this state. (Milwaukee Electric R. & 
Light Co. v. Milwaukee [1932] 209 Wis. 656, 
664, 245 N. W. 856.) 


D”™= the public function argument carry 
much weight in the face of these deci- 
sions? This discussion is too brief to be 
much of a contribution, but the swing to 
the left has enough blind followers without 
specifically recruiting them to the municipal 
ownership band wagon. The public function 
argument seeks to do that. 
—A. F. TEGEN, 
Wisconsin Michigan Power Co, 


a proprietor, not as a sovereign. (Re Rapid 





Facts About the Carriers 


Asout 45,000 communities have only motor transportation service. 
The average special motor bus tax is $743. Trucks comprising 13 
per cent of all motor vehicles, pay 27 per cent of special motor taxes. 

* * 

Since 1928, when the number of fatalities resulting from accidents at 
highway-railrodd grade crossings was the greatest for any year on 
record, there has been a constant reduction in the number of fatalities, 
the number in 1933 having been 1,511, a decrease of 1,057 fatalities 
below 1928 and 14 below 1932. 

* * 

As of August 1, 1934, twenty-six Class I railroads operating a total 
of 40,565 miles of line were in the hands of receivers or trustees in 
bankruptcy. Twenty-two of these 26 companies, operating 37,910 miles 
of line, went into receivership or trusteeship during the years 1930, 
1931, 1932, or: 1933. Twelve companies with 20,149 miles of line 
were placed in the hands of receivers or trustees in the year 1933 alone. 

* * 

In maintaining the stability of the operating ratio during the past 
four years of economic depression, the carriers reduced operating ex- 
penses by $575,000,000 in 1930 under the preceding year, by a further 

08,000,000 in 1931, by another $820,000,000 in 1932, and still further 
by $154,000,000 in 1933. The reduction in 1933, compared with 1929, 
amounted to $2,257,000,000, or 50.1 per cent. This compares with a 50.7 
per cent decline in revenues. 
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What Others Think 





Should the TVA Be Brought into Court? 


HILE there was a great difference 

of opinion as to who was right 
and who was wrong in connection with 
the abrupt rejection by the Federal gov- 
ernment of the suggestion made by 
President Thomas N. McCarter, of the 
Edison Electric Institute, that the con- 
stitutionality of the TVA Act be tested 
in the courts, most of the editorial opin- 
ion expressed in daily newspapers and 
other publications inclined to the belief 
that the question will have to be settled 
some day. 

Strangely enough, it was from the 
more conservative sources that doubt 
was expressed about any lasting good 
results that could come from the deci- 
sion of such a legal issue alone. The 
Electrical W orld, tor example, probably 
reflecting the views of a number of op- 
erators of the private electric industry, 
feels that the constitutionality of the 
Tennessee Valley Authority Act is a 
question that should be settled but that 
the solution of that question, even in fa- 
vor of the position of the private utili- 
ties, could not by any means end the 
war which the administration has de- 
clared upon the privately operated in- 
dustry. In its issue of December 8th, 
the World stated : 

It is necessary and advisable to explore 
the legal aspects of the TVA project and to 
make available to the utilities whatever 
legal protection the courts can afford for 
their legitimate interests. But, in the long 
tun, the utilities cannot rely upon a defense 
based upon the constitutionality of govern- 
mental acts. In the end the case will be lost 
or won in the court of public opinion. For 
the TVA is.more significant than a power 
development. It has grown into social ob- 
jectives that meet a favorable public ac- 
ceptance, even though power sales are sub- 
sidized and other purposes seem more ideal 
than practical. Public support, however, 
will be given until the facts are demon- 
Strated that prove the present purposes 
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wrong, because the appeal to the public is 

based upon the endeavors of government to 

raise standards of living. 

Thus it will not be enough to prove the 
case for the power industry in the courts. 
There must be affirmative moves also. The 
utilities should show the maximum ability 
of electric service and equipment to raise 
standards of living and that this does not 
necessitate governmental operation nor the 
injury to private enterprise and initiative 
that now seems to be a premise for the 
projects of the government. The utilities 
should develop their own yardsticks as well 
as show the false premises and illegal fea- 
tures of the governmental yardsticks. The 
industry should support the legal action and 
yet should put forth maximum effort to win 
the more important battle through services 
that will in the end prevail in the court of 
public opinion. 

The Wall Street Journal, also reflect- 
ing very conservative opinion, does not 
appear to be any too optimistic about 
the result of the suggested constitution- 
al test, although it agrees that it is some 
thing that if ’twere done, ’twere well 
’twere done quickly. The Journal said 
in part: 

It does not appear that the electric power 
industry has now anything to lose by going 
to court to see whether it has any rights 
that anyone is bound to respect. It assured- 


ly has nothing for which to hope by re- 
fraining from this action. 


Nn the other hand, the Columbus 
(Ohio) Evening Dispatch, which 
has sharply criticized private utilities 
on a number of occasions, believes that 
the people of the United States, aside 
from the private utilities themselves, 
are entitled to an early adjudication of 
this most important question—the legal- 
ity of government power operations. 
The Dispatch stated : 
Rar naturally, is a matter to be deter- 
mined by the courts, and these representa- 


tives of the electric utilities have the right 
to have the question tested there but for 








the moment seemingly prefer to fight their 
case as of old, with propaganda, rather than 
let it stand on its merits. Because of many 
revelations in the past of how the utilities 
have operated, unsupported statements now 
arouse suspicion. 

Nevertheless it is a question that needs 
to be tested. The controversy between the 
utilities and the government involves 
business, and that business fears the intro- 
duction of government interference in one 
industry as being the prelude to government 
interference in all business is evidenced by 
the universal resistance to such a policy 
voiced by business men meeting at White 
Sulphur Springs. 


The Washington (D. C.) Evening 
Star took the position that could fairly 
be said to be typical of the majority of 
other editorial expressions. It failed to 
see in Mr. McCarter’s suggestion any- 
thing else but a fair proposition which 
the government ought to accept. The 
Star said: 


Mr. McCarter and his company have 
challenged the constitutionality of the gov- 
ernment’s TVA operations. They have ob- 
tained opinions from eminent constitutional 
lawyers that the government is overstepping 
its powers. The suggestion is made that 
this question be determined through the 
courts as early as possible. Why not? 


EBs Nebraska State Journal goes 
a step further and believes that the 
Federal government is afraid of a legal 
show-down and that its position of re- 
fusing to codperate in a court test is an 
attempt to rush ahead with public pow- 
er plant construction as much as pos- 
sible before it can be brought into court 
by legal compulsion. The Journal stat- 
ed: 


The (Federal Power) commission con- 
tends that the President’s program has the 
approval of the people and of Congress and 
implies that the constitutionality is unim- 
portant. The effort is clearly one to com- 
plete the work before the case can get 
through the courts. The commission over- 
looks the fact that these corporations rep- 
resent millions of individuals who have in- 
vested in their stocks and securities. It 
seems to forget that they not only contribute 
millions in taxes annually, but that holders 
of securities have already sacrificed many 
more millions in security values, due to de- 
clines in prices, than the TVA project rep- 
resents. The endorsement of the new deal 
given at the last election was not neces- 
sarily complete endorsement of every project 
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and carte blanche to nullify the Constitu. 
tion. There are still many persons who 
want to know what the court thinks about 
this matter and are willing to abide by its 
interpretation of the Constitution. 


The Baltimore Sun, in a somewhat 
lighter vein, expressed amusement over 
the statement by Chairman McNinch of 
the power commission in reply to Mr. 
McCarter’s proposal that “in all the his- 
tory of the American government no 
parallel for such a proposal can be 
found.” Said the Sun: 


If all the smart publicity men had not been 
taken into the government, something could 
be done with the idea that it has become an 
impertinence for a citizen to protest against 
the destruction of his property. Further- 
more Mr. McNinch ridiculed the idea that 
a learned judge plus Messrs. Baker and 
Beck should be set up against the President 
of the United States and the majority of the 
American people. A competent public rela- 
tions counsel with a sense of humor could 
do something with that. A solemn one 
would start off, “Upon what meat doth this 
our Cesar feed that he has grown so 
great?” and he might get somewhere, too. 


A N unusual editorial reaction to the 

reply of Chairman McNinch and 
subsequent developments in the con- 
troversy between the Federal govern- 
ment and the private electric utilities 
was that of the weekly magazine Time, 
which usually confines itself to purely 
factual restatement of news events. In 
this instance, however, Time departed 
a little from its customary routine to 
wonder why the private utility issue per- 
sists in remaining such an excellent 
vehicle for politicians to ride. Said 
Time: 

In the eyes of the public, the powermen 
are a thoroughly depraved and unrepentant 
lot and politically it is no longer necessary 
to make out a case against them. Yet 
why this is so is something of a mystery. 

Power is not close to the U. S. pocket- 
book. The average domestic bill is $3 per 
month—a dime a day, less than the cost of 
a gallon of gasoline. Furthermore, power 
rates have been declining for years. if 
rates are too high—and the administration 
thinks they are, by about 50 per cent—the 
logical butt of public wrath should be the 
state utility commissions that regulate them. 
What John Citizen believes is not that the 
powermen are a lawless crew but that they 
are excessively law-abiding. They use 
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tery. © 1934, by The Inquirer. 
ket- 
fa “HEY, WHAT RULES ARE WE FIGHTING UNDER, MR. REFEREE?” 
ywer 

If every conceivable legal trick to frustrate the tomer is left in the dark. And almost every- 
tion regulatory bodies. Or they have the law one is convinced that the power company 
—the changed. cheats. 
the Probably the chief political appeal of the While President Roosevelt, good politi- 
1em. Power Question is to an instinctive distrust cian that he is, does not hesitate to strum 
the of monopolies. If a customer does not like the Power Issue he differentiates between 
they the service or the rates, the local electric good and bad utilities. In his eyes operat- 
use company yanks out the meter and the cus- ing companies are good whereas holding 
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companies where financial hugger-muggery 
thrives best, are bad. 


LL the foregoing discussion about 
whether it is proper or improper 

to join a friendly suit to test the con- 
stitutionality of the Tennessee Valley 
Authority Act is interesting inasmuch 
as it reflects public opinion on the far 
more fundamental question of whether 
it is important to have constitutional ad- 
judiciation of fundamental and—per- 
haps—popular government policies be- 
fore they are put into effect. It has no 
bearing, however, on whether such a 
test will in fact be made. That is a 
question over which the Federal gov- 
ernment, through its executive branch 
at least, has no absolute control. Nor 
for that matter has the Edison Electric 
Institute or any individual private elec- 
tric utility. It is not for any of these 
parties to say that such an issue shall or 
shall not be raised in the Federal courts. 
Evidence of this can be seen in a case 
which at this writing is pending before 
Federal District Judge Grubb in Ala- 
bama. It was brought by certain share- 
holders of the Alabama Power Compa- 


ny without the consent or approval of 
the private power company or the Ten- 
nessee Valley Authority, both of whom 
are made party defendants to the action. 
It is entirely possible that there may 
result from this case, through appellate 
proceedings, judicial determination of 
TVA activities and the legality of the 
TVA Act and TVA activities of suffi- 
ciently high authority to decide the 
question without any “friendly” assist- 
ance from the Federal government. 
—F. X. W. 


LecaAL Action INporsep. Editorial. Electrical 
World. December 8, 1934. 


Noruinc to Lose. Editorial. The Wall 
Street Journal. December 19, 1934. 


A Dancerous Principe. Editorial. Colum- 
bus Evening Dispatch. December 20, 1934. 


ConSsIDER THE Cost. Editorial. The Evening 
Star. December 18, 1934. 


Eprrortac. Nebraska State Journal. De- 
cember 14, 1934. 


Sap Puicur. Editorial. Baltimore Sun. 
December 20, 1934. 


PouiticAL Power. . Editorial. Time. De- 
cember 31, 1934. 





Optimistic Views about State Regulation 


T has become such a habit with cer- 
tain writers and speakers to assume 

that state regulation of utilities is slip- 
ping that articles which recommend the 
extension of state regulatory. control 
under the prevailing conditions become 
correspondingly conspicuous. 

Such was the study on public utility 
franchises in Missouri by J. Rhoads 
Foster, Ph.D., published in the Uni- 
versity of Missouri Quarterly. Dr. 
Foster’s contribution took up the whole 
83 pages of the particular issue of the 
quarterly in which it appeared, and 
within that space he has done a 
thorough job of analyzing the legal and 
practical problems that surround the 
operation of utilities within Missouri 
municipalities. Nor is the value of the 
work entirely confined to the state of 


Missouri. Many of the problems dis- 
cussed by Dr. Foster apply with equal 
force to attempted regulation of utilities 
in other states. 

It appears that in the state of Mis- 
souri within the last few years there 
has been some agitation for a return 
of the old home-rule regulatory powers 
of municipalities. This is the particu- 
lar phase of the subject to which Dr. 
Foster has devoted much of his atten- 
tion. Practically every angle of the 
relationship between the city, the utility, 
and the state commission is reviewed, 
which includes franchise contracts, the 
authority of the state and the city re- 
spectively to control the use of city 
streets, various forms of franchises, 
such as the short-term franchise. From 
the state angle there is considered the 
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certificate of convenience and necessity 
as an indeterminate permit. In his con- 
cluding section Dr. Foster feels that a 
clear case for exclusive control either by 
the state commission or by the munici- 
pality over the occupancy of city streets 
by public utilities does not exist, but 
that tle problem must be approached in 
the light of factors which are most ex- 
pedient and at the same time contribute 
to the maintenance of a high standard 
of service. 


HE “least possible control” which 

might be exercised by a municipal- 
ity is that of passing upon the right of 
a utility company to enter streets, ac- 
cording to the author. “Restrict the 
authority of the city still further and 
its control is absolutely destroyed.” 
Requirement of prior municipal con- 
sent to the issuance of a certificate 
of convenience and necessity is found 
to be a mere formality. On the other 
hand, municipal control at a time later 
than that of the initial grant to the 
utility of the right to enter city streets 
raises the question of the power of the 
city to do two things: (1) substitute 
public ownership for private ownership 
and operation ; (2) to terminate the ten- 
ure of the existing company and sub- 
stitute for it a second utility approved 
by the municipality. As to such mu- 
nicipal power, Dr. Foster states: 

The analysis in the preceding chapters has 
indicated a trend toward a system of ex- 
clusive state regulation. The limitation of 
municipal authority was found to be condu- 
cive to effective administrative control even 
when tested by a process of reasoning which 
placed the burden of justification upon each 
evidence of increased centralization of pow- 
er. At this point, therefore, conclusions 
which would involve a reversal of that 
trend must be critically examined and re- 
jected unless found to be fully supported by 
the available evidence. 

The second of the two suggested forms 
of continuing control over the use of the 
city streets is inconsistent with the theory 
of state regulation. A municipality is of 
course precluded from ejecting a utility in 
favor of a new company during the life of 
a short-term franchise. Since the state au- 
thority exercises concurrent jurisdiction, the 
power of the municipality is not exclusive 
after the expiration of the short-term fran- 


chise. Furthermore, the possession of such 
authority by the municipality would not 
provide for security of investment and 
would not guard against the possibility that 
utility property would come to possess only 
salvage value. It should be pointed out, too, 
that municipal authority to terminate the 
tenure of the existing company by the sub- 
stitution of a new company is contrary to 
the spirit and principles of the indeterminate 
permit. This consideration is not conclu- 
sive, but the value of the principle 
which the indeterminate permit is based has 
been examined at length and found to be 
substantial. The permit provides that ten- 
ure can be terminated only by purchase. 
This provision is the essential feature upon 
which all the advantages of the scheme de- 
pend. It may be concluded that the author- 
ity of a city to evict a utility giving a neces- 
sary service, otherwise than by p * 
is almost nonexistent in practice and should 
be totally denied. 


The solutions suggested by Dr. Foster 
are the prohibition of the future grant 
of short-term franchises, the authoriza- 
tion of indeterminate permits in the ab- 
sence of which the utility would operate 
under a certificate of convenience and 
necessity, and the requirement of com- 
mission consent to all evictions except 
for purposes of municipal purchase. In 
an earlier chapter Dr. Foster also fa- 
vors “rigid commission control over the 
accounts of municipally owned utili- 
ties.” He adds that “although munic- 
ipal ownership may ordinarily be less 
economical than service provided by 
larger privately owned plants, munic- 
ipal plants are nevertheless needed as 
yardsticks—as aids in the regulatory 
process.” 


N a similar vein, The New York 
Times, commenting upon the current 
controversy between the city of New 
York and privately owned electric util- 
ities operating there, has consistently 
supported state regulation and has ad- 
vocated even the extension of regula- 
tory powers, or revisions in the regula- 
tory law calculated to strengthen and 
make more effective the commission’s 
work. It was pointed out that legisla- 
tive efforts to strengthen existing regu- 
latory processes by giving the commis- 
sion more power run parallel with leg- 
islative action or inaction, the effect of 
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which has been to weaken the commis- 
sion’s authority. As a specific instance 
the Times observed that salutary 
changes in the law designed to give the 
commission more effective control over 
holding companies and various intercor- 
poration transactions have unfortunate- 
ly been accompanied by other changes, 
notably the act setting up the St. 
Lawrence Power Authority and the 
measure granting to municipalities gen- 
erally the right to go into the electric 
business with certain provisions tending 
to undermine commission control over 
such municipal plants. The Times 
editorially concluded : 


If this trend continues it will, in the long 
run, do great damage to the state, as well 
as to the consumers of electric light and 
power. If they desire low rates, and the 
avoidance of umnecessary duplication of 
facilities which can have no other ultimate 
effect than to increase rates, they will seek 
to build up the commission’s authority and 
prestige. There is no reason to believe that 
it would deny to any municipality the right 
to build an electric light plant in competi- 
tion with an existing privately owned plant 
whose rates or services were unsatisfactory. 
If new rules of rate making are in order, or 
new methods of control demanded, such as 
regulation by contract in any one of the 
many forms proposed, why not let the com- 
mission experiment with them, rather than 
some other public agency? It is reported 
that even under the new law authorizing it 
to assess part of the costs of regulation on 
the companies affected it is still hampered 
for lack of funds. They should be furnished 
liberally. The system of regulation in- 
augurated by Governor Hughes should not 
be hampered now, when the growth of the 
industry and the interconnection of power 
sources have made effective regulation more 
necessary than ever, by either division of 
authority or lack of support. 


HERE is evidence that even editors 

who have been most critical of pri- 
vate utilities are not all convinced that 
state regulation of them is futile. The 
Elkins (W. Va.) Inter-Mountain is an 
example of a newspaper which has sup- 
ported increased appropriations for the 
commission of that state recommended 
by U. S. Senator-elect Rush D. Holt 


in a partial report on the legislative in- 
vestigation of utilities which was made 
under the chairmanship of Senator-elect 
Holt himself in 1934. The Inter- 
Mountain stated editorially : 


This work is striking at one of the evils 
of our system of utility regulation. It has 
for many years been difficult for any but a 
large and financially strong city council to 
effectively present a rate case before the 
commission, which has acted in some re- 
spect as a judicial rather than a fact-finding 
body. The complaint of the commission 
has often been that it was without funds 
for making investigations of its own and 
until the appropriation in 1932 this could 
not be denied. 

Another reform which should be made 
would speed up decisions in rate cases. In 
the past cases have been permitted to drag 
for months and even years before the com- 
mission and in the courts. Public utilities 
should, of course, be given ample time to 
present their side of rate controversies, but 
they should not be permitted to delay set- 
tlement beyond a reasonable time limit. 

The public utilities operating in this state 
are entitled to a reasonable return on their 
investment, but no more, and their welfare 
as well as that of their patrons will be 
better served when a system of regulation 
is set up in which the people will have ab- 
solute confidence and will eliminate what- 
ever evils have been recognized in the exist- 
ing system. 


It may be that these expressions of 
opinion are significant of the way the 
tide of public opinion may turn if, as, 
and when the current agitation for pub- 


lic ownership subsides. In the final 
analysis it may be that state regulation 
will be strengthened by the crisis 
through which it is now passing and 
emerge as a permanent institution of 
our government, tested by time and 
having the complete confidence of a 
great majority of our citizens. 
—F. X. W. 


Tue Pusric Uririry FraNcHIsE IN Mis- 
sourl. By J. Rhoads Foster, Ph. D. The 
—s of Missouri Studies. October 1, 


Urtitiry Recuration. Editorial. The New 
York Times. December 24, 1934. 


Urmity Recuration. Editorial. 
Inter-Mountain. December 27, 1934. 
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Two Comparative Electric Rate Studies 


ITH the publicity “build-up” that 

has been generated by the contro- 
versy over electric rates in the United 
States between the Federal govern- 
ment and the private electric industry, 
the forthcoming report of the Federal 
Power Commission on rates charged by 
private and municipal plants throughout 
the country appears to have a chance of 
eclipsing the newspaper lineage accord- 
ed to the reports of the Federal Trade 
Commission on its investigation of the 
electric utility industry. There are 
many reasons why the power commis- 
sion’s report on its national rate sur- 
vey, undertaken at the command of the 
United States Senate, should be await- 
ed eagerly. The principal reason per- 
haps will be that the commission is ex- 
pected to make public a comprehensive 
basis for comparing rates charged by 
private and municipal plants through- 
out the country for all classes of serv- 
ice. 
It is doubtful whether the commis- 
sion will be able to make the report all 
at one time, even for a single class of 
service. There have been rumors that 
the immensity of the task may make it 
necessary for the commission to put out 
a preliminary report covering rates only 
in cities containing a certain number of 
population, just as the annual “Edison 
Electric Institute Rate Book” restricts 
itself generally to rates of cities over 


’ 


N any event, as Thomas F. Wood- 

lock of the editorial staff of The 
Wall Street Journal has pointed out, we 
may reasonably expect the figures to 
experience some rough handling by 
commentators on either side of the gov- 
ernment ownership controversy and it 
should not take much hand-picking to 
prove both sides for there will be a 
great variety from which to choose. 

However, if there is any one who 
cannot restrain his curiosity about this 
matter sufficiently to await the Federal 
Power Commission’s report, an excel- 


lent opportunity has been afforded for 
a “preview,” of what we may expect 
the power commission’s report to con- 
tain. This opportunity has been made 
accessible to the public through the in- 
dustry and skill of the city of Cincin- 
nati through its department of public 
utilities under the able direction of Ed- 
gar Dow Gilman. 


HOSE of us in Washington who 

have become directly or indirectly 
acquainted with the vast amount of edi- 
torial research and investigation that the 
Federal Power Commission now has on 
its hands in getting out its national rate 
survey, and the numerous difficulties 
and complications in classification of 
different rates in different cities for 
purposes of making fair comparisons, 
can well appreciate the painstaking care 
which must have been necessary for this 
single city to turn out such a compe- 
tent research document. 

It has its limitations, of course. For 
obvious reasons, it does not purport to 
cover the complete rate picture which 
the Federal Power Commission has 
been assigned to investigate. Mr. Gil- 
man restricted his study to domestic 
electric rates in cities of over 100,000. 
Within its scope, however, it can fairly 
be said that the Cincinnati bulletin 
should be more or less an accurate fore- 
cast—a Literary Digest poll, so to speak 
—of what the Federal Power Commis- 
sion will tell us about comparative elec- 
tric rates throughout the country when 
they report to Congress. 


HE Cincinnati work was under- 

taken with the characteristic thor- 
oughness of that municipality during a 
period when the city was negotiating 
with the private electric company serv- 
ing there over the renewal of a fran- 
chise fixing rates to be charged. As 
was previously reported in these pages, 
these negotiations have been completed 
successfully, and the Cincinnati rate 
study clearly shows how the resulting 
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rates in Cincinnati compare under all 
reasonable operating conditions with 
rates charged in every other city in the 
United States of over 100,000 popula- 
tion. 

The format of the Cincinnati survey 
has the surprising virtue of simplicity. 
(The word “surprising” is used ad- 
visedly in view of the complications 
which usually surround any attempt to 
compare widespread electric rates.) 
First, there is an alphabetical table of 
the cities with their population. Next 
there is a table of the monthly rates in 
all the cities, assuming 20 kilowatt hours 
use in a 4-room house. Table 3 as- 
sumes 40 kilowatt hours in a 4-room 
house and gives rates in all cities ac- 
cordingly. Table 4 assumes 60 kilo- 
watt hours’ use in a 4-room house; ta- 
ble 5, 80 kilowatt hours’ use, and table 
6, 100 kilowatt hours’ use—both in a 4- 
room house. A similar plan is followed 
in the succeeding tables for a 6-room 
house (starting at 20 kilowatt hours and 
going up to 100 kilowatt hours) ; an 8- 
room house (starting with 40 kilowatt 
hours and going up to 150 kilowatt 
hours), and a 10-room house (starting 
with 60 kilowatt hours and going up to 
200 kilowatt hours). Unfortunately, 
in a list of 100,000 only a few cities 
having municipal plants appear so that 
the survey will not prove very much 
one way or the other on the govern- 
ment ownership issue. The Tacoma, 
Los Angeles, and Seattle municipal 
plants appear well up in the first ten 
cities, having the cheapést rates in the 
majority of the table studies. So also 
do the private plants in Washington, 
D. C., Buffalo, St. Louis, and Cincin- 
nati, and both the municipal and pri- 
vate plants in Cleveland. 


| perigee this set of tables, the sec- 
ond half of the survey is devoted 
to the same information given in a dif- 
ferent way. The cities are listed alpha- 
betically once more and the rate 
throughout all of the first set of tables 
is given in one place after each city’s 
name. From this comparison it ap- 
pears that the Cincinnati rate just about 
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takes top honors (or should we say 
bottom honors?) for the lowest average 
standing in all of the table studies. It 
is interesting to note the wide variation 
and the relative position of cities as be- 
tween small and large consumers. Bal- 
timore, Md., is the ninth city for a 4+ 
room house using 20 kilowatt hours, 
but is the thirty-ninth for a 4-room 
house using 100 kilowatt hours. Co- 
lumbus, Ohio (municipal), is the 
eleventh city for a 4-room house using 
20 kilowatt hours, but is the sixty-first 
for a 4-room house using 100 hours. 


HILE on this subject of rate com- 

parisons, attention should be di- 
rected to a study by Dr. Warren M. 
Persons made before the Municipal 
Club of Brooklyn, which compared 
rates charged by 290 municipal plants 
and 488 private plants, taken from do- 
mestic monthly bills verified in all cases 
by the plants themselves. Of the 488 
private plants he selected 290 which 
would match 290 municipal plants in 
size and customers served, so as to 
make a fair basis. Of these two he 
selected 24 “large” private and 24 
“large” municipal plants for a further 
comparison. Finally, he tested each of 
these 24 against each of the whole 
groups to see whether the relations of 
each to the whole were similar. De- 
parting from the classification used by 
the city of Cincinnati, Dr. Persons cal- 
culated all rates on the same size of 
house—typical 5-room style—but he did 
segregate the rate classifications accord- 
ing to the monthly use of blocks of 30, 
40, 60, and 90 hours per consumption. 
Deducting taxes at the rate of 13 per 
cent from gross earnings of private 
rates and at the rate of one per cent 
from municipal rates, in order to put 
both on the same basis, Dr. Person’s 
mathematical average for 30 kilowatt- 
hour consumption indicated that the 
private plant net rate was $2.01 against 
$2.08 for the municipal plant; for 40 
kilowatt hours, $2.51 against $2.63 ; for 
60 kilowatt hours, $3.31 against $3.61; 
for 90 kilowatt hours, $4.32 against 
$4.85. The “median” shows for 30 
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kilowatt hours private net rate $2.04 
against $2.00; for 40 kilowatt hours, 
$2.51 against $2.55; for 60 kilowatt 
hours, $3.28 against $3.55; and for 90 
kilowatt hours, $4.23 against $4.63. 
Thus in all but the “median” for 30 
kilowatt hours the private net rate was 
lower than the municipal. 


I‘ his study of the 24 matched 


“large” plants, Dr. Persons made 
no deduction to equalize taxes with the 
following result: “Median” for 30 kilo- 
watt hours, private plants $1.75 against 
$1.50; for 40 kilowatt hours, $2.10 
against $2; for 60 kilowatt hours, $2.80 
against $2.72, and for 90 kilowatt hours, 
$3.75 against $3.92. 

This different treatment indicates the 
interesting fact that when allowance is 
made for tax equalization, private 
plants provide cheaper current in all 
consumption brackets except that of the 
30 kilowatt hours. Proof that the 24 
plants were in each case typical of the 
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two whole groups, public and private, 
appears from the fact that the differ- 
ences between the bills of the selected 
24 and the entire group in each of the 
consumption brackets are almost ex- 
actly the same number of cents for the 
private and for the public group. 


FTER reviewing this study, Mr. 
Woodlock pointed out what he be- 
lieves to be the tendency of municipal 
plants generally to subsidize the resi- 
dence voter and to relieve plant operat- 
ing expenses at the cost of the taxpay- 
er. Mr. Woodlock feels that the great- 
er operating efficiency of the private 


plant is apparent. 
—F. X. W. 


Domestic Etectric Rates. Cincinnati De- 
partment of Public Utilities. Edgar Dow 
Gilman, Director. Cincinnati, Ohio. No- 
vember 15, 1934. 


Review or Rate Stupies By Dr. Warren M. 
Persons. Thomas F. Woodlock. The 
Wall Street Journal. December 26, 1934. 





Notes on Recent Publications 


FeperaL Securities Act Procepure. By J. 
K. Lasser and J. A. Gerardi. New York: 
McGraw-Hill Book Company, Inc. 1934. 
388 pages. $4.00. 

A brief but workable explanation of the 
Federal Securities Act of 1933 as amended 
in 1934. It is the theory of the authors 
that notwithstanding the strike of capital 
as a result of reported fear of the Federal 
Securities Act there is really nothing in 
the act which could seriously retard plans 
to finance honest business through security 
flotations. The authors even charge that 
much of the criticism against the red tape 
supposed to have been set up by the act is 
based upon ignorance. Debatable as this 
premise may seem to some, the book, writ- 
ten in nontechnical language, should prove 
exceedingly helpful to corporation officials 
whose job it is to understand and conform 
to the requirements of the act. 


Mopern Pustuiciry. Edited by F. A. Mercer 
& W. Gaunt. The Studio Publications Inc., 
381 Fourth Ave., New York. $3.50. 

This is the eleventh consecutive issue of 
an advertising annual which appears to be 
both informative and stimulating to public- 
ity men required to prepare display adver- 
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tisements of the press, poster, or pamphlet 
type. Conventional modern and ultra mod- 
ern technique are artistically represented 
with specific exhibits which make up most 
of the volume. 


Stumm. By William Wister Haines. Boston: 
Little, Brown, and Company. 1934. 414 
pages. $2. 

Stirring biographical novel of a high- 
tension lineman from “grunt” (helper) to 
foreman. A series of human interest ad- 
ventures dramatizing the life of electrical 
construction employees which takes the 
reader from high towers to gambling dives, 
—through construction tragedies and thrill- 
ing fights. Salty but authentic, utility ex- 
ecutives would do well to read just what 
power linesmen think of the “boss com- 
pany.” 


Wuo Pays? By Ernest Greenwood. New 
York: Doubleday, Doran & Company, Inc. 
1934. 301 pages. $2.00. 

A dramatic presentation of the losses re- 
sulting from various kinds of accidents 
which are presently estimated by the author 
to amount to an annual economic loss of 
$550,000,000. 
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The March of Events 





Reports on Holding Companies 


ONTINUING its report on its investigation 

of the electric and gas utility industries, 
the Federal Trade Commission January 10th 
and January 12th transmitted to the Senate 
the first and second instalments of that part 
of its report which covers the corporate or- 
ganization, control, and financial practices of 
holding companies and their subsidiaries in 
the electric and gas utility fields. 

The commission previously had made pub- 
lic a report relating to the propaganda and 
publicity phase of its inquiry. 

The holding company phase of the commis- 
sion’s report is based on data assembled dur- 
ing the investigation of and hearings on 18 
superholding companies, 42 subholding com- 
panies, and 91 operating companies, including 
the examination of their accounting, financial, 
and other records. In addition, many other 
affiliated companies were included in the in- 
quiry. 

The first instalment of the financial and 
corporate phase of the inquiry includes two 
chapters, the first dealing with the “Origin 
and Scope of the Inquiry,” and the second, 
with the “Growth and Importance of Electric 
and Gas Industries.” 

The committee reports that 15.3 per cent 
of the electricity generated by private com- 
panies in 1930 crossed state lines and 98.5 
per cent of this energy was transmitted by 
operating companies in holding company 
groups. Of the approximately 20 per cent 
of the 1930 natural gas production which 
crossed state lines, according to the commit- 
tee, 79.5 per cent was transmitted by holding 
companies. 

Entitled “Competition and Combination Af- 
fecting the Control of the Electric and Gas 
Utility Industry,” the chapter of the report 
made public January 12th treats of the rela- 
tion of holding companies to local monopoly 
of utilities, competition among holding com- 
panies, lack of regulation of holding compa- 
nies, and the influence of investment bankers 
in the public utility field and their relation 
with holding companies. 

The report states that the increase in the 
scale of codperative arrangements among op- 
erating public utilities is steadily adding to 
the problem of state regulation, and that ex- 
tension of the territorial scope of such codp- 
erative operations is progressively increasing 
the proportion of the electric and gas utili- 
ties business in interstate commerce over 
which state commissions have no definite 
control. Moreover, in the joint ownership of 
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interstate gas pipe lines, there seems to be 
a possibility, the commission points out, that 
by such an arrangement the sale of gas to the 
distributing systems may have a greater im- 
munity from state regulation, because the 
transactions between buyer and seller are not 
those of companies controlled by identical in- 
terests. 


Legislators Plan Extension of 
TVA Experiment 


ENATE and House members have indicated 

they expected other authorities similar to 
that for the Tennessee valley to be established 
by the new Congress, according to The Wash- 
ington (D. C.) Post. 

Senator Norris (R.) of Nebraska, whose 
fight for Federal control of Muscle Shoals 
was primarily responsible for TVA, said he 
expected presidential recommendations to 
Congress on the development of other river 
valleys through a systematic plan for the use 
of the nation’s streams. 

If such a program is not presented, Norris 
added, he would reintroduce his bill to cre- 
ate a Missouri Valley Authority. 

Representative Disney (D.), of Oklahoma, 
said he had drafted a bill for a $100,000,000 
Arkansas Valley Authority to embrace por- 
tions of Colorado, New Mexico, Oklahoma, 
Kansas, Texas, Arkansas, and Missouri. 

Expansion of the idea to the Columbia, St. 
Lawrence, and Colorado rivers, as well as 
the Missouri river, is advocated by Repre- 
sentative Rankin (D.) Mississippi, according 
to the Associated Press. 

Authorities also should be provided, he said, 
for projects under way or contemplated in 
Pennsylvania and West Virginia. 

Rankin was coauthor with Senator Norris 
of the measure which established the TVA. 

“With each of these authorities,” he said 
in a statement, “should be provided an elec- 
tric home and farm authority, to assist the 
domestic consumers of electricity, especially 
in the rural districts, to obtain the necessary 
equipments for their homes.” 

Senator Henrik Shipstead (Farmer-Labor- 
ite), Minnesota, has completed a preliminary 
draft of proposed legislation for another gov- 
ernment-sponsored TVA experiment in the 
vast upper Mississippi basin, embracing rural 
electrification aims. 

Setting up an “Upper Mississippi Valley 
Authority” to administer the law, the Ship- 
stead bill calls for intensive development 
electrical power resources in the area north 
of the mouths of the Ohio and Missouri riv- 
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ers. It provides for flood control and im- 
proved navigation in the upper Mississippi, 
reforestation and use of marginal lands, and 
Federal-supervised agricultural and industrial 
development of the territory. 

Not proffered as an administration meas- 
ure, proponents nevertheless are believed to 
be banking heavily on administration support 
of a bill that draws extensively on findings 
of the Mississippi valley committee, which 
have been reported to Secretary of Interior 
Ickes. 


McCarter Appraises Utilities 


7 HE position of power company securities 
was greatly impaired during 1934 by fur- 
ther threats of government regulation, 
Thomas N. McCarter, president of the Edi- 
son Electric Institute, said recently in a state- 
ment summarizing conditions in the power in- 
dustry in 1934 and discussing the outlook for 
1935, according to The New York Times. 

“Looking forward to the new year, the hold- 
ing of its gains by business in general and 
the satisfactory results of electric appliance 
sales campaigns are favorable factors in the 
prospects for the electric light and power in- 
dustry in 1935,” Mr. McCarter declared. 
“Except for the effects of the textile strike, 
production of electricity during 1934 remained 
fairly regular throughout the year at a con- 
siderably higher level than the low point of 
sales during the summer of 1932. 

“Mounting taxation, pressure for rate re- 
ductions without due process of law, and the 
duplication of power facilities subsidized by 
funds from the Federal Treasury, are the un- 
favorable factors.” 

Mr. McCarter called the increased activi- 
ties of the Federal government in its construc- 
tion of power projects “an outstanding de- 
velopment of 1934.” 


TVA Submits Annual Report 


T HE Tennessee Valley Authority has sent 
its first annual report to the Senate and 
House of Representatives where it was re- 
ceived officially on January 4th and referred 
to the Committee on Agriculture and Forestry 
arid the Committee on Military Affairs, ac- 
cording to The Wall Street Journal. 

A document of 141 pages, the report covers 
the fiscal year ended June 30, 1934, and sup- 
plies a summary of the work undertaken by 
the Authority and its general purposes. 

A balance sheet of TVA is given as of 
June 30, 1934, showing total assets of $13,- 
714,416. It excludes, however, the Muscle 
Shoals properties received from the War De- 
partment on the grounds that a valuation has 
not as yet been established. 

A consolidated statement of income and ex- 
penses is supplied showing total revenue of 
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$824,892, of which $824,557 came from the 
sale of electricity, and net operating revenue 
of $548,657. Expenditures to June 30th, the 
report states, totaled $12,121,788, of which 
$10,120,966 was for construction work in 
progress. 

Approximately 66 pages of the report are 
devoted to an organization chart in which 
are listed the names and salaries of all in- 
dividuals employed by the TVA up to June 
30th. The highest salaries are $10,000 each 
to the three directors. Clerical salaries, the 
report shows, run as low as $1,080 annually, 
although there is an imposing list of $1 an 
hour men. At the end of June there were 
9,173 individuals on the TVA payroll. 

The TVA found one of its housing schemes 
somewhat upset, the report shows, by advanc- 
ing material prices, wage rates, etc., which 
compelled the Authority to reduce the number 
of houses scheduled for construction to 151. 
About 50 units of that number, states the re- 
port, were completed at the end of June at an 
average cost of about $5,200 and are being 
made available for occupancy at a monthly 
rental of $31. 


Waterway Pact Plans in Doubt 
as Officials Confer 


3-HouR conference between President 

Roosevelt and Senate leaders recently 
left the question of administration procedure 
on the World Court and the St. Lawrence 
waterway treaty in doubt, according to The 
Washington (D. C.) Star. 

Though the conference was understood to 
have been called to discuss the St. Lawrence 
pact, the conferees said the subject was not 
taken up. 

Other participants in the White House talk 
were Secretary Hull, Assistant Secretary 
Sayre, and Chairman Pittman of the Foreign 
Relations Committee. 

The outcome of the conference left the im- 
pression in some quarters that difficulties had 
arisen in connection with the St. Lawrence 
treaty. The conferees would not predict when 
it might be resubmitted to the Senate. 


Accept Hydro Contract Plan 


HE Ontario Hydro-Electric Power Com- 

mission has completed an arrangement 
with practically all township municipalities 
throughout the Province whereby the term 
of subsisting contracts may be reduced from 
twenty to five years, R. T. Jeffery, chief mu- 
nicipal engineer of the commission, announced 
recently, according to a statement published 
in The Globe. 

To come under this arrangement consumers 
must be clear of all debts to the commission, 
it was stated. Consumers who are in arrears, 
who owe commission money on loans for 
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their equipment, or who have not taken any 
power, will not be released from their con- 
tracts, Mr. Jeffery said. 

At a recent meeting of the commission suf- 
ficient townships had accepted this 5-year con- 
tract principle instead of the 20-year term, to 
enable the commission to accept contracts on 
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the 5-year basis in thirty-two additional rural 
power districts, he said. 

Progress toward 5-year rural hydro con- 
tracts is regarded as of great importance in 
the Hydro Commission’s efforts to extend to 
Ontario farms and hamlets a great portion 
of its present surplus power. 





Alabama 


Seek to Stop PWA Loans 


Aas Power Company preferred stock- 
holders recently revealed plans for court 
action seeking to restrain Alabama cities from 
receiving PWA loans to build municipal 
plants, according to The Wall Street Journal. 

The new court action, according to the As- 
sociated Press, took the form of an amend- 
ment to the pending petition contesting the 
constitutionality of the act creating the Ten- 
nessee Valley Authority seeking to enjoin 
Florence, Tuscumbia, Sheffield, and Athens 
from obtaining a loan or grant from the 
PWA, or the TVA to construct electric dis- 
tribution systems to compete with the Ala- 
bama Power Company, or from “aiding, fur- 
thering, or participating in the illegal and 


proprietary operation by the TVA of the 
business of generating, transmitting, or dis- 
tributing power by purchasing power from 
TVA in competition with the Alabama Power 
Company.” 

A hearing on the pending petition had 
been set before Judge W. I. Grubb in U. §S. 
— Court at Birmingham on January 

th. 

The original suit named the Alabama Pow- 
er Company, the Tennessee Valley Author- 
ity, and fourteen North Alabama municipali- 
ties as codefendants, and asked an injunction 
to restrain all parties from executing a sales 
contract for $2,200,000 worth of the utility's 
property. The petition contends the act cre- 
ating the Tennessee Valley Authority and its 
electric program is unconstitutional. 


Arkansas 


Rural Power Project Begun As 
Reply to TVA 


A* experiment to determine whether large- 
scale rural electrification financed pri- 
vately can be made practicable has been 
launched by Harvey C. Couch, until recently 
a member of the board of the Reconstruction 
Finance Corporation. 

Couch’s “laboratory” is a group of 300 
farm families in Arkansas. If the experiment 
is successful there the utility companies which 
he heads expect to expand their activities to 
include about 20,000 farm homes in Arkansas, 
Louisiana, and Mississippi. 

The experiment is an answer to the gov- 
ernment’s own TVA project and to the sug- 
gestion that rural electrification be extended 
to cover a large part of the country. 

The start of the plan, which may open a 
new chapter in American power distribution, 
was made at a mass meeting of farmers and 
their wives, addressed by Couch, in the little 
town of Prattsville, Ark., a community 45 
miles from Little Rock and 10 miles from the 
nearest railroad. This town, and the town of 
Calhoun, in Columbia county, Ark., will be 
the two centers of the first experiment. 

The electric power companies controlled by 
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Couch now are capable of producing from 
160,000 to 200,000 horsepower more than they 
are selling. Couch plans through construc- 
tion of cheap transmission lines to carry this 
power directly to farm homes, to operate elec- 
tric pumps, lights, washing machines, irons, 
and other home equipment. He proposes not 
only to build the transmission lines, but to 
wire the farm homes, and to sell appliances 
to the farmers, all on an instalment basis. 

Users of the electric power are to be billed 
each month for the current used, plus a pay- 
ment on the cost of wiring and appliances. 
The whole thing is to be amortized over a 
period of five years. Money for monthly pay- 
ments is to be raised by additional farm in- 
come; produced by farmers’ wives from eggs, 
butter, and chickens. Additional chickens and 
cows in sufficient numbers to produce the ad- 
ditional income are to be supplied to the farm- 
ers by the power companies, their cost to be 
amortized along with the cost of wiring and 
appliances. 

The power companies also will undertake 
to provide a market for the butter, eggs, and 
chickens produced on the farms. In instances 
in which farmers are not prepared to take 
their produce to community stores or to ship- 
ping points, meter readers and linemen will 
perform the service. 
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Georgia 


Effects Electric Rate Cut 


cuT in residential electric rates of the 

Georgia Power Company, ordered by 
the public service commission at the same time 
it reduced the 1934 rates of the company, went 
into effect January Ist. 

The cut affects what is known in the tech- 
nical language of rate makers as the base bills 
of residential electric customers. 

The reduction marked a step by which all 
residential customers of the company will be 
placed in the inducement rate schedule of the 
company. Another 5 per cent reduction in 
base bills becomes effective at the beginning 
of 1936, and in 1937 the inducement rate be- 
comes effective for all residential consumers. 

The Georgia Power Company estimated 


that it would reduce electric bills of its cus- 
tomers from $60,000 to $70,000 during 1935. 
The public service commission said that the 
individual customer would not notice any 
sharp cut in his electric bill, but that the state 
as a whole would benefit. 

As it is now, customers of the company are 
charged one of two rates. One is known as 
the immediate rate, which is the rate level to 
which electric energy costs were reduced by 
fhe commission in its previous order. The 
other is the inducement rate. Under the in- 
ducement rate, if customers of the company 
increase their consumption during any one 
month over what it was for the same month 
in the preceding year, they receive free of 
charge a given number of kilowatt hours of 
electrical service. 


Indiana 


New Mayor Faces Power Suit 


UNTINGTON’S new mayor was in litigation 

with the Northern Indiana Power Com- 
pany the day after he took office, according 
to the Indianapolis News. 

Immediately after he became mayor, C. W. 
H. Bangs directed the council and board of 
works to authorize J. P. Adkins, formerly of 
Washington (Ind.), superintendent of the 
municipal light plant, to connect lines to three 
Huntington homes. 


The power company then filed suit in cir- 
cuit court for an injunction to restrain the 
city from continuing the plan, and Judge 
Sumner Kenner issued a temporary restrain- 
ing order. 

In extending service to the three homes, city 
workers avoided use of Northern Indiana 
Power Company equipment or poles. 

In his campaign for office, Bangs previously 
told his audiences he might go to jail as a 
consequence of his fight for municipal owner- 
ship of utilities. 


Massachusetts 


Reduce Phone Extension Rate 


A REVISION of rate schedules providing a 50 
per cent reduction in the charge for the 
installation of extension telephones, provided 
such installation is made when the main in- 
strument is installed, has been put into effect 
by the New England Telephone & Telegraph 
Company, effective February Ist, according 


to a statement published in The Wall Street 
Journal. 

The regular schedule provides for a $2.50 
charge for the installation of an extension to 
a business telephone and $2 for an extension 
to a residence instrument. The new schedule 
provides that such charges will be $1.25 and 
$1. Extensions installed on telephones already 
in service will be charged for at the old rate. 


Minnesota 


St. Paul Accepts Rate Cut 


T= St. Paul city council recently accepted 
by a vote of 5 to 2 the Northern States 
Power Company’s proposal to cut electric 
rates $186,000 in 1935 and an additional 
$125,000 in 1936. 
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Under the company’s plan a graduated 
scale of reductions will be set up, effective on 
bills dated February Ist and later, to increase 
the amount of the cut in proportion to a con- 
sumer’s consumption of electricity. 

The present optional and standard rates 
will be abolished. Supplanting them will be 














a flat charge of 10 cents a room a month, plus 
a charge of 5 cents a kilowatt hour for the 
first 6 hours, 3 cents each for the next 50 kilo- 
watt hours, 24 cents each for the next 100 
kilowatt hours, and so on down to 14 cents 
an hour for larger amounts. 

Unofficial figures indicated that the occu- 
pant of a 6-room house who now uses 60 
kilowatt hours a month and pays a bill of 
about $3.21 will pay about $3.12 for the same 
amount of electricity under the new rates. 


Urge City-owned Plants 


eo operation of electric companies 
in Minnesota to force light and power 
rates down was recommended in a final re- 
port of the state planning commission’s com- 
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mittee on electric power, according to the 
United Press. 

“Legislation should be enacted to enable mu- 
nicipal operation to obtain advantages from 
large-scale operation to the extent now legally 
obtainable by commercial companies,” the re- 
port said. 

Containing a comprehensive plan for de- 
velopment of electric power, the report recom- 
mended, in addition to legislation to encour- 
age municipally operated plants, the follow- 
ing: 

Creation of a state electric power advisory 
commission to survey power needs, resources, 
facilities and uses, district the state into gen- 
eration and distribution power areas, plan 
conservation of hydroelectric resources, and 
develop the state’s unlimited peat and lignite 
resources. 


M ISSISSippI1 


Considers Injunction Petition 


| aasonaeins Judge Edwin R. Holmes recently 
granted a petition of the Mississippi Pow- 
er and Light Company for a 30-day injunc- 
tion to restrain the city of Jackson from put- 
ting into effect January 4th its $168,800 rate 
reduction ordinance, according to The Times- 
Picayune. 

The Federal jurist was quoted as saying 
that he would not have opportunity to study 
the briefs and arguments of the power com- 
pany and city administration in the rate fight 
by January 4th. He is requiring the power 
company to post a $15,000 bond for the 30-day 


stay to protect consumers if the power com- 
pany loses its fight. 

The power company is asking a Federal 
court injunction on the grounds that the city’s 
rate reduction is confiscatory. The city op- 
posed the injunction on the ground that the 
Johnson Act passed by the Congress closed 
the doors of Federal court to power compa- 
nies until the issue had been fought out in 
state courts. 

The Mississippi Power and Light Company, 
while fighting the city’s rate schedule, which 
it claims amounts to a $205,000 reduction an- 
nually, offers as a “compromise” a reduction 
designed to save $184,000 annually. 


New Jersey 


Camden Waits PWA Funds 


Ep geen Harold G. Hoffman re- 
cently returned the Camden municipal 
light plant appeal to the doorstep of the Pub- 
lic Works Administration. 

In answer to a letter from President Roose- 
velt asking that the coming legislature pass 
enabling legislation to make the city eligible 
for a PWA loan, Governor-elect Hoffman de- 
clared such legislation is unnecessary. 

“As far as the Camden situation is con- 
cerned, my advice is that there is adequate 
legislation now, both Federal and state, to 
permit a PWA loan for the plant if Federal 





authorities care to grant it,” Hoffman said. 

A loan of $6,000,000 has been earmarked by 
PWA for the Camden plant. The actual 
granting of the loan has been delayed while 
Federal authorities have insisted that special 
legislation is needed to clear away legal ob- 
stacles. 

Meanwhile, the Public Service Corporation 
has tied up the city’s project with litigation 
designed to nullify the referendum at which 
the plant was authorized. 

The President’s letter regarding municipal 
lighting plants also spurred officials at Wood- 
bine, N. J., to start a movement for a mu- 
nicipally operated light plant. 
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New York Seeks PWA Funds 


A“ application for a Public Works Admin- 
istration loan of $3,780,000 to build a 
Federal power plant to supply electricity to 
twelve large Federal buildings in New York 
city has been approved by Secretary Mor- 
genthau, on recommendation of the Treas- 
ury’s Procurement Division, and forwarded 
to Secretary Ickes, according to The New 
York Times. 

Secretary Ickes, the PWA Administrator, 
promised swift action, and is expected to ap- 
prove it. . 

The plant, which would be situated near 
the Parcel Post building near the Pennsyl- 
vania station, would supply only those Fed- 
eral buildings lying between Forty-second 
street and the Battery, but would be con- 
structed so as to make possible an extension 
of its services to the rest of Manhattan and 
Brooklyn and “connection with the proposed 
municipal power plant in New York city.” 


Proposes Cheaper Rates 


| ir gee of the operating utility compa- 
nies affiliated with the Niagara Hudson 
System have proposed a new program of sim- 
plified cheap electric rates of the “yardstick” 
type, according to an item in The Wall Street 
Journal. 

The goal of the program is to approach as 
far as possible the low rates which are now in 
effect in Buffalo and along the Niagara fron- 
tier. 

A feature of the plan is the adoption of an 
objective form of rate for residential and farm 
users similar to that successfully employed in 
several southern states. This is based on the 
promotion of greater use of electricity by im- 
mediately passing the resultant savings on to 
the customer. Thus, any householder or 
farmer enjoys two advantages. He can ob- 
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New York 


tain extra kilowatt hours for the amount he 
now pays, or by virtue of the new low rates 
he can substantially increase his present use 
by a slight additional cost. 


Offers Plan to Cut Rates 


T HE Consolidated Gas Company, faced by 
the La Guardia administration’s plan to 
build a municipal power plant in New York 
city, has proposed a new plan for rate making 
designed to cheapen the cost of electricity 
progressively with the growth of domestic 
consumption which lower rates would encour- 
age, according to The New York Herald- 
Tribune. 

It is known as the “Washington plan,” and 
was adopted in the national capital about ten 
years ago, when the Potomac Electric Power 
Company there was similarly confronted b 
a proposal that a public lighting plant be built 
for the District of Columbia. An agreement 
was made between the District of Columbia 
regulatory commission and the power com- 
pany, on an agreed rate base with a 7 per 
cent return to capital. Earnings beyond that 
return were split between the company and 
the public, on a sliding scale, the public get- 
ting its return in the form of lower rates in 
ensuing years. 

In conformity with this plan, rates in the 
nation’s capital have been cut from 10 cents 
a kilowatt hour in 1924 to 3.9 cents in 1933, 
while consumption and company revenues 
have increased continuously. 

The application of this plan to rate making 
in New York city and Westchester was first 
proposed by Floyd L. Carlisle, chairman of 
the board of the Consolidated Gas Company, 
in a letter sent to John E. Mack, of Pough- 
keepsie, chief counsel to the joint legislative 
committee to investigate public utilities, and 
to state Senator John J. Dunnigan, chairman 
of that committee. 


North Carolina 


Power Rates Reduced 


HE Virginia Electric and Power Company 
recently announced through Utilities 
Commissioner Stanley Winborne that its 
North Carolina rates have again been reduced. 
The new reductions, which Commissioner 
Winborne estimates will mean a saving of 
“$50,000, at least,” to customers of the com- 
pany, were made effective immediately. 
In effecting the reductions, which are for 
residential service, the Virginia company abol- 
ished all its rate schedules for residential serv- 
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ice except the old combination rate, which 
will now be placed in effect for all classes of 
residential service. 

The rates cut, while having little effect on 
the average small consumer, are drastic re- 
ductions for the medium and larger users of 
electricity. Commissioner Winborne said in 
announcing the reductions, which are volun- 
tary, the company has informed him that it 
has made arrangements to acquire a large 
number of TVA electric ranges, which it will 
either sell or rent to its consumers in an ef- 
fort to build up consumption to a point where 
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it will be possible to give low prices to those 
consumers in the lower brackets. 

Customers may rent the ranges for $1.25 
per month, the rental fee to be applied to the 
purchase price if at the end of a year the con- 
sumer desides to purchase the range. 


Court Blocks Rate Cut Order 


HE reductions in telephone rates to 78,000 
subscribers of the Southern Bell Tele- 
phone and Telegraph Company ordered by the 


utilities commission were prevented from go- 
ing into effect January Ist, as ordered by ac- 
tion of Judge W. C. Harris. 

Judge Harris, on petition of the telephone 
company, signed a writ of supersedeas under 
which the rates of the company will remain 
in the same status as before the order reduc- 
ing the rates, pending the hearing in superior 
court of Bell’s appeal from the commissic». 
As estimated by the commission, its order 
would effect a saving of $321,000 a year to 
subscribers in the 58 Bell exchanges in the 
state. 


Pennsylvania 


PSC Drops Wilson Dispute 


ONTROLLER S. Davis Wilson, of Philadel- 

phia, has formally retracted statements 
made by him during a rate case hearing before 
the public service commission in Philadelphia 
on July 9, 1934. The commission contended 
the statements reflected on its members. 

In a letter addressed to Commission Chair- 
man C. Jay Goodnough, the letter being Wil- 
son’s answer to the rule which the commis- 
sion issued against him, Wilson wrote “that 


anything that was said by me was not intend- 
ed to reflect on the personal or official honesty 
of the commission or any of the commission- 
ers.” 

Because of the statements made by Wilson 
at the Philadelphia hearing, the commission 
had cited him to come before it January 8th 
and show cause why he should not be pro- 
hibited from appearing before it as counsel. 
As a result of Wilson’s letter, the commission 
discharged the rule issued against him and 
canceled the hearing. 


South Carolina 


Textile Electric Rates Cut 


A REDUCTION in electric power rates of the 
Carolina Power and Light Company to 
textile plants in the Pee Dee section of the 
state, amounting to about 88 per cent of the 
original reduction ordered by the railroad 
commission, has been agreed upon by the 


company effective on all power consumption 
by the plants January Ist, according to The 
Columbia Record. 

J. E. Beamguard, chairman of the railroad 
commission, announced the reduction Janu- 
ary 2nd. It amounts annually to between $19,- 
000 and $20,000 per year, officials of the elec- 
trical utilities division of the commission said. 


Tennessee 


Pulaski Gets TVA Power 


Pye became the first partner of the 
Tennessee Valley Authority in the state 
of Tennessee, and the fifth in the United 
States, on January 4th when Mayor W. R. 
Rackley pushed the switch that cut in TVA 
electricity from Wilson dam to 800 subscrib- 


rs. 

President Roosevelt was invited to Pulaski 
for the occasion, according to the Nashville 
Banner, but Mayor Rackley said he could not 
come but he sent a telegram “extending con- 
gratulations to the citizens of Pulaski.” 

Following ceremonies at the power substa- 
tion a banquet in celebration of the occasion 


was given by the chamber of commerce. 
About 300 guests including visiting TVA of- 
ficials, the representatives of nearby towns, 
and citizens of Pulaski, were present. 


Orders Phone Rate Reductions 


HE railroad and public utilities commis- 
sion ordered the Southern Bell Telephone 
& Telegraph Company to reduce its exchange 
rates, effective with billings for January serv- 
ice, and estimated the saving to subscribers in 
139 towns and cities at between $475,000 and 
$500,000 annually. 
The effect of the order in Nashville and 
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Memphis cuts the rate of business telephones 
from $7.50 to $7 per month; four-party busi- 
ness phones from $5 to $4.50; residence, 
straight line, from $3.75 to $3.25; residence 
two-party line, from $2.75 to $2.50, and resi- 
dence, four-party line, from $2.25 to $2. 

In Chattanooga and Knoxville, the cut 
brings business phones from $7.50 to $7 per 
month; two-party business phones from ~ 
to $6; residence, straight line, from $3.50 to 
$3; residence, two-party line, from $2.75 to 
$2.50; residence, four-party, from $2.25 to $2. 


The reductions varied at different exchang- 
es, owing to various factors such as use of 
service, cost of operation, territory served, and 
investment. The average cut for all ex- 
changes, the commission figured, was approxi- 
mately 10 per cent. 

The monthly charge for French-type tele- 
phones was cut to 15 cents per month, which 
is a further cut from the reduction ordered 
on this type of hand set by the commission in 
July, 1933, when the charge was reduced from 
50 cents to 25 cents per month. 


Virginia 


Compromise in Rate Fight 


COMPROMISE reduction of Arlington coun- 
ty gas rates which will save users ap- 
proximately $24,000 annually has been an- 
nounced by the Rosslyn Gas Company, accord- 
ing to the Washington (D C.) Daily News. 
Settlement was made by attorneys for the 
gas company, Virginia Corporation Commis- 
sion, and the Arlington County Board. 

This agreement, which was unanimous, will 
end the litigation over the rate reduction or- 
dered by the corporation commission June 1, 
1933. A slash from $1.50 to $1.20 per hun- 
dred cubic feet was ordered but was never 
put into effect. 

Over $40,000, representing that part of the 
rate cut impounded by the company since 
June, 1933, will not be returned to the 4,700 
users under the agreement. The Arlington 
County Public Utilities Commission had pre- 
viously ordered that this sum be returned. 


Lower Rates Become Effective 


HE Virginia Public Service Company at 

Alexandria recently stated that the second 
step of the $77,000 rate reduction to residen- 
tial lighting consumers announced in Sep- 
tember, will become effective in January and 
reflected in meter readings on and after Feb- 
ruary Ist. 


The first step of the reduction was effec- 
tive with the bills mailed in October, 1934. 
Further reductions are scheduled for April 
and September, 1935. 

The second change in the residential rates 
presents the opportunity for savings on 
increased use of electric current. The latest 
changes enable the smaller domestic users, to 
earn a lower rate with greater use. 

The home service rate has not been previ- 
ously available to those customers who used 
electricity for lighting purposes only. The 
power company serves about 101,000 residence 
customers, about 67,000 of whom have elec- 
tric lights only, according to The Richmond 
News Leader. 

In the future these 67,000 customers will 
have the benefit of the lower rate and all 
residences will be served at the same rate 
regardless of the usage made of the electric 
current. 

The rate at which all residences will be 
served after January Ist is as follows: the 
first 60 kilowatt hours per month at 6 cents; 
the next 60 kilowatt hours per month at 34 
cents; the next 60 kilowatt hours per month 
at 2 cents, and all in excess of that at 14 cents. 

While the minimum charge of $1 per month 
remains the same, the other steps in the rate 
structure are considerably reduced. The re- 
ductions scheduled for April and September, 
1935, will be designed as further to decrease 
the cost with greater use. 


Wyoming 


Cody May Purchase Plant 


A= thirty years Cody may own its own 
electric light plant, according to The 
Denver Post. 

An appraisal committee of experts is en- 
gaged in an inspection of the present private- 
ly owned plant with a view to probable pur- 
chase by the city. 

The electric plant under appraisement was 
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built more than thirty years ago by George T. 
Beck and has furnished power continuously 
for Cody. 

Ten years ago a 20-year franchise was let 
to Beck by the town of Cody with the clause 
that at the end of ten years the town might 
buy if it saw fit. 

The appraisers have thirty days in which 
to make their report and the town then has 
sixty days in which to act. 
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The Latest Utility Rulings 





Arbitrary Reductions in Expense Allowances Meet 
Supreme Court Criticism 


HE Supreme Court of the United 

States has reversed decisions by 
the Ohio Supreme Court and the Ohio 
commission approving rates of a gas 
company which would produce a return 
of about 4.53 per cent upon the rate 
base. This was said to be too low a 
rate to satisfy the requirements of the 
Constitution when applied to a corpora- 
tion engaged in the sale of gas during 
the years 1928 to 1931, two at least 
of the four years being before the days 
of the depression. 

The action of the commission in re- 
ducing from 9 per cent to 7 per cent 
the allowance for gas unaccounted for 
was termed arbitrary. It was pointed 
out that while a public utility will not 
be permitted to include negligent or 
wasteful losses among its operating 
charges, the waste or negligence, how- 
ever, must be established by evidence of 
one kind or another, either direct or 
circumstantial. The company had based 
its claim upon its proved experience. 
The commission, in making the reduc- 
tion, did not deny that the loss had 
been suffered to the extent stated by 
the company. Mr. Justice Cardozo said 
that the presumption of correctness that 
gives aid in controversies of this order 
to the books of public service corpora- 


& 


tions was confirmed in this instance by 
what amounted to a finding of regular- 
ity. 

The court also disapproved the action 
of the commission in allowing for dis- 
tribution expenses and commercial ex- 
penses, instead of the expenses intro- 
duced in the proceedings as applicable 
to the city being served, the average for 
such expense in that community and 
other communities, without granting the 
company a hearing on the new method 
of allowance. Inconsistent treatment in 
another town was also shown. 

The commission had also cut down 
the allowance for new business expense 
without questioning the fact of such ex- 
pense. The court took judicial notice 
of the fact that gas is in competition 
with other forms of fuel such as oil 
and electricity, that a business never 
stands still, but either grows or decays, 
and that within the limits of reason ad- 
vertising or development expenses to 
foster normal growth are legitimate 


charges upon income for rate purposes | 


as for others. When a business dis- 
integrates, it was said, there is damage 
to the stockholders, but damage also to 
the customers in the cost or quality of 
service. West Ohio Gas Co. v. Ohio 
Public Utilities Commission (No. 212). 


Possible Business Increase from Lower Rates Does Not 
Excuse Confiscatory Order 


if og erage confiscation is not atoned 
for by merely holding out the 
hope of a better life to come,” said 
Justice Cardozo in delivering the opin- 
ion of the Supreme Court that rates 
fixed by the Ohio commission were so 
low as to result in confiscation of a 


company’s property. He declared: 


We are not unmindful of the argument 
urged by counsel for the commission that 
the effect of lower prices may be to swell 
the volume of the business, and by thus 
increasing revenues enhance the ultimate 
return. Upon the record as it comes to 
us, this is guesswork, and no more. There 
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has been no attempt to measure the possible 
enhancement by appeal to the experience 
of other companies similarly situated or 
by any other line of proof. Present 
confiscation is not atoned for by merely 


& 


holding out the hope of a better life to 
come. 


West Ohio Gas Co. v. Ohio Public Util- 
ities Commission (No. 213). 


Public Utilities Are Not Eleemosynary Institutions 


HE notion prevalent in some circles 

that public utilities, instead of the 
public generally, must carry the burdens 
of the unfortunate during a depression 
does not meet with the approval of 
the supreme court of Washington. The 
court has refused to uphold a rate re- 
duction order of the department of 
public works based not upon plant in- 
vestment and fair return, but upon 
value of service to customers, ability 
to pay, and prevailing economic condi- 
tions. Tolman, J., said: 


One of the main purposes of our statutory 
public service law is that rates shall at all 
times be nondiscriminatory, nonpreferential, 
and just, reasonable, and sufficient “to yield 
a reasonable compensation for the service 
rendered,” Rem. Rev. Stat., § 10390 [P. C. 
§ 5581]. It is just as important in the 
eye of the law that the rates shall yield 
reasonable compensation as it is that they 
shall be just and reasonable and nondis- 
criminatory from the standpoint of the cus- 


e 


tomer, because unless every rate does yield 
reasonable compensation, public service 
companies must resort to discrimination in 
order to live or must eventually be forced 
out of business. Every statutory element 
must be recognized in the fixing of rates, 
or the result will be to defeat the legisla- 
tive purpose. ... 

The distress shown in the record is real 
and acute, but the cost of electric power 
is but a very small item in the total cost 
of production, and with it eliminated en- 
tirely, still the farmer and the orchardist, 
according to this record, could not possibly 
make both ends meet. In any event, how- 
ever, public service companies are not elee- 
mosynary institutions, and they cannot be 
compelled to devote their property to a 
public use except upon the well-recognized 
basis of a fair and reasonable return there- 
for. Through general taxation only, in 
common with all taxpayers, can they be 
compelled to contribute to the relief of the 
distressed. 


State ex rel. Puget Sound Power & 


Light Co. v. Department of Public 
Works, et al. 


New Hampshire Prescribes New Classification of Accounts 
for Electric Utilities 


—— 1917, when the New Hamp- 
shire classification adopted in 1914 
was modified in minor particulars, the 
technology of electric production, trans- 
mission, and distribution has undergone 
radical changes, while the science of ac- 
counting has progressed rapidly so that 
appropriate and feasible methods of ac- 
counting and cost finding are now far 
different from what they were twenty 
years ago, it was stated in connection 
with an order approving a new system 
of accounts. 

The so-called Uniform System of Ac- 
counts endorsed by the National Asso- 
ciation of Railroad and Utilities Com- 
missioners and prescribed by the com- 
missions of many states was considered 


inadequate to meet the requirements in 
the state. One of the arguments for 
the adoption of the uniform system was 
based on the fact that some of the com- 
panies were controlled by systems op- 
erating properties in adjoining states 
which prescribed this classification, but 
said Chairman Smith: 


The Uniform System, devised in 1920 
and revised in 1922, has been adopted and 
prescribed by 25 of the 36 state commissions 
having jurisdiction over the accounts of 
electrical utilities. But this classification 
has not kept fully abreast of the techno- 
logical and accounting progress referred 
to above. Consequently there is now some 
trend away from the Uniform System, as 
is evidenced by the recent issuance of 
new classifications of accounts for electric 
utilities in the states of Wisconsin, P.U.R. 
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1932A, 423 (1931), and New York, P.U.R. 
1933B, 448 (1932), 3 P.U.R.(N.S.) 320 
(1933), and ibid, 509 (1934), and the pend- 
ing revision by the department of public 
works of the state of Washington. If con- 
tinued, this movement might wholly in- 
validate the second of the arguments men- 
tioned above. 

Furthermore, the Uniform Classification, 
more particularly in the case of the operat- 
ing expense accounts, involves a degree of 
accounting detail which, in our judgment, 
is unnecessary, at least for companies of 
the size of those operating within this state. 
Through the consolidation of many of these 
accounts into broader categories it will be 
possible to save much needless work and 
expense which, we believe, can be more 
profitably devoted to the development of 
other records of greater significance in con- 
nection with the fixed capital and operating 
revenue accounts. 


The new system of accounts changes 
the classifications of companies and re- 
quires complete fixed capital accounts 
showing present book value of property 
as of the effective date of acquisition 
with memorandum entries showing ac- 
tual or, if necessary, estimated original 
costs, and for the future the value of 
property as shown on the books of the 
vendor where property has been pur- 
chased. Any difference between the 


value and the purchase price is to be 
provided for in a separate account. It 
was said that the books of account 
would record actual outlays by the ac- 
counting company, but complete data 
would be available as to the financial 
history of each unit of property held 
by the company regardless of the num- 
ber of times its ownership has been 
transferred. 

The commission believed that operat- 
ing expense accounts should be so sub- 
divided as to permit thorough analysis 
of operation, including the details of 
new business expense, appliance sales 
and jobbing, taxes assessed upon mer- 
chandise stock, and rents paid for, or 
fair rental values properly assignable to, 
space used by the sales and new busi- 
ness department, and income taxes seg- 
regated from other taxes. The commis- 
sion approved the finding of the Inter- 
state Commerce Commission that chari- 
table contributions are not chargeable 
to operating expenses but must be 
charged to profit and loss account. Re 
Uniform Classification of Accounts for 
Electric Utilities (D-1633, Order No. 
2771). 
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Municipal Burdens on Telephone Company Are 


Reflected 


HE North Carolina Utilities Com- 

mission, in ordering reductions in 
rates of the Southern Bell Telephone 
and Telegraph Company, considered 
special concessions exacted from the 
company by particular municipalities. 
It was said: 


We are of the opinion that when any 
wy enjoys special advantages not 
enjoyed by other cities and towns, it is 
not entitled to rates as low as those for 
the other cities and towns. Its rates should 
be higher to the extent of the special ad- 
vantage. For example, the company pays 
to the city of Asheville under its franchise 
one per cent on the gross exchange reve- 
nue in Asheville, and the commission has 
taken this into consideration in fixing the 
Asheville rates. 


The commission, in fixing the lower 


in Rates 


rates, considered original cost in the 
light of price changes, reproduction 
cost, and tax value. It was said that 
while value for tax purposes is not the 
same as value for rate purposes, since 
property is not ordinarily assessed for 
taxation at its full value, still the tax 
value is evidence which may properly 
be taken into account in determining 
the rate base. 

The basis for the separation of inter- 
state and intrastate operations was said 
to be the use of the properties for toll 
calls as compared with use for exchange 
calls. The commission expressed the 
opinion on this point: 

We believe that the relative values of 
the exchange properties used for interstate 
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toll service, and of the interstate toll prop- 
erties, should also be taken into account. 
The exchange properties furnish terminal 
facilities for toll calls. These vast terminal 
facilities are available for the interstate toll 
business of the American Telephone and 
Telegraph Company, and make possible the 
long-distance service to the desk of each 
subscriber; yet only a small portion of 
the value of the exchange facilities is as- 
cribed to interstate operations because the 


number of interstate calls is proportionately 
small. We think that the value of the 
exchanges to the interstate business should 
be given weight. One factor bearing on 
that value would be the value of the inter- 
state toll plant as compared with the value 
of the exchange facilities made available 
to the toll plant. 


Re Southern Bell Telephone & Tele- 
graph Co. (Docket No. 88). 
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Prompt Payment Discount But No Penalties Approved 
for Municipal Plants 


: ee New York commission has ap- 
plied to municipal plants its rule 
formerly adopted for privately operated 
plants that discounts may be allowed to 
encourage prompt payment of bills but 
that penalties should not be added to 
bills. 

Practically no complaints against the 
discount method have been made, said 
the commission, but on the other hand 
complaints against penalties have been 
frequent. It was said that penalties 


were contrary to modern business meth- 


ods and that they irritated customers 
and dissatisfied them. As an induce- 
ment to prompt payment, if such it can 
be called, the penalty accomplishes no 
more toward that end than would a 


e 


discount of equal amount. The com- 


mission continued: 


A municipality which states its net rate 
in the first instance by that statement tells 
its customer the amount he owes. That 
amount the customer feels is the measure 
of his obligation. When that statement is 
followed by another which in effect says: 
If you do not pay this amount within ten 
days a penalty of 10 per cent will be added, 
the inevitable result is to set up resistance 
on the part of the customer. The penalty 
method seeks to coerce. The discount meth- 
od, on the other hand, seeks to induce 
payment as a matter of good business judg- 
ment. 


Re Methods, Practices, and Regulations 
of Municipalities Furnishing Gas, Elec- 
tric, or Steam Service (Case No. 8308). 


Cost of Telephone Switching Service Determined by 
Allocations on Per Line Basis 


HE Nebraska commission has dis- 

missed complaints against tele- 
phone switching rates of the Citizens 
Telephone Company after a_ study 
of operating revenues and expenses 
and property values allocated to the 
switched lines. Commissioner Bollen 
dissented, objecting to the appraisal of 
property and the allocations. 

Land, buildings, and central office 
equipment, it was stated by the major- 
ity commissioners, must be allocated on 
the per line basis since a more suitable 
way of making the division had not 
come to the attention of the commission- 
ers. The items of maintenance, traffic 
expense, commercial expense, and de- 


preciation, taxes and uncollectible ac- 
counts were determined for the entire 
operations of the company and these 
were allocated to the switched line serv- 
ice on the basis of ratios worked out 
by the commission. 

The amount of traffic expense to be 
allocated to the switched lines was de- 
termined by ascertaining what percent- 
age of the operators’ time was required 
in handling the various classes of serv- 
ice. In regard to this allocation it was 
said: 

We have studied the different methods 
used by others and some will say there 


should be an equated traffic unit used, that 
is that equal weight should be given to the 
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